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Post War Opportunities for Your 
Foreign Department 
By HENRY F. KOLLER 


HILE many of the larger 
yanks have maintained or 

even enlarged their Foreign De- 
partments during the period of 
war emergency, many of the 
smaller banks have curtailed these 
services or completely abandoned 
this division and are now faced 
with the problem of reorganizing 
and expanding their facilities. 
Many companies which for years 
have been doing an export and im- 
port business did this on open ac- 
count or on a collection basis. Re- 
cently, however, due to war condi- 
tions, they have been required to 
open and to accept letters of credit 
and will probably continue to do 
so after the war so it is essential 
for banks to be able to provide 
their clients with this important 
facility for the exchange of goods. 
The first important step in the 
planning of the Foreign Depart- 
ment is the charting of a definite 
banking policy with regard to for- 
eign operations. Will this be a 
major or minor division within the 


bank? If so how much money will 
be expended to advertise and equip 
it, and what additional help is to 
be employed? How much help is 
necessary and how many are avail- 
able within the bank now? Is the 
space available? Where will the 
division be placed? What periodi- 
cals and other literature are 
needed? Al! of these are pertinent 
questions and must be answered, 
and the department must be ad- 
justed to customer requirements. 
To assist in the charting of the de- 
partment and to ascertain if use 
will be made of it and sufficient 
revenue produced to warrant its 
establishment a customer survey 


should be made. 


Survey Needed 


A list of all the clients using the 
Foreign Department should be 
made showing the facilities used, 
volume (cither annually or for. a 
definite period), customers names 
and addresses and the officer in 
charge of each company’s foreign 
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business (if this can be ascer- 
tained), type of business, and any 
other relevant remarks. Then it 
will be necessary to correspond 
with or interview each name, tell- 
ing them of the bank’s intention of 
establishing a Foreign Department 
and securing some idea as to their 
post war plans in regard to export 
or import trade. These replies 
should be carefully noted by the 
interviewer or a copy. of the reply 
kept in the file as they will furnish 
a ready reference for the types of 
services which the customers will 
actually reyuire and give an indi- 
cation of the volume to be handled 
by the department and from which 
an idea of the size and personnel 
required can be guaged. 


Post War Plans 


By discussing the terms of sale 
to be empioyed following the war, 
a bank can learn how payments 
are to be arranged for merchan- 
dise sold. Another factor may be 
the company’s own policy of send- 
ing out representatives from time 
to time, which will give rise to sales 
of travelers letters of credit and 
travelers checks. In areas where 
large companies are concentrated 
these services and the arrangement 
of letters of introduction to lead- 
ing bankers can be a profitable 
source of income and _ cement 
cordial relationships. When cus- 
tomers are interviewed, it is well 
to ascertain if their business will 
be as large, larger or smaller than 
pre-war. If the operations are 
smaller, the banks will be inter- 
ested to learn why; additional 


markets may be sought or where 
sources of materials have dried up, 
the bank may be in a position ‘to 
suggest alternates. This should 
be a part of the bank’s broad serv- 
ice to their customers. There are 
any number of publications, some 
of which may be unknown to the 
bank’s customers, and which are 
part of the bank’s library which 
could be suggested. Any company 
whose program calls for as large 
or larger foreign business should 
be made aware of all the varied 
facilities »f the bank which will 
assist in its financing of this im- 
portant field. 

While the primary survey 
should deal with the bank’s own 
customers who have made use of 
the facilities of the Foreign De- 
partment, another broad survey 
should he started for all commer- 
cial and business accounts explain- 
ing the services which the bank in- 
tends to render for their mutual 
benefit and requesting that they 
consult with the department on 
matters pertaining to foreign 
trade. Many of the larger com- 
panies will have been served by the 
city banks and may not be aware 
that a local bank can be of service 
by suggesting methods of opera- 
tions, having sources of informa- 
tion on foreign marketing condi- 
tions, exchange regulations and 
other data which would be of vital 
concern to the company and which 
the bank may secure from various 
sources. 

Meanwhile the officer in charge 
of the Foreign Department will be 
compiling information on charges, 
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setting up schedules of fees, ar- 
nanging for either direct business 
with foreign correspondents or for 
one of tne domestic banks to 
handle their foreign work. Thus 
when the time comes for the de- 
partment to begin functioning, the 
preliminary transactions may be 
handled efficiently and harmonious 
relationships established with cus- 
tomers and other banks, domestic 
or foreign. In light of the cus- 
tomer requirements, a survey of 
competitor services should be 
undertaken. There may appear 
reasons why a travel bureau should 
be a part of the foreign division, 
especially where banks are cater- 
ing to above-average income resi- 
dents this should be considered not 
only for foreign travel but domes- 
tic as well. The sales of travelers’ 
checks and travelers’ letters of 
credit could be the strong point 
after arranging for a tour either 
by air, boat or car. 


Credit Lines 


Having laid down the policy, re- 
ceived replies to the customers re- 
quirements, the department estab- 
lished and certain broad policies 
outlined, next it is necessary to 
consider credit lines to be estab- 
lished so that importers particu- 
larly are aware of their limitations 
on purchases which the bank will 
finance. These are generally set 
up by the credit department in 
consultation with the Foreign De- 
partment officials and bank officers, 
based on the original survey. By 
having a line of credit, the im- 


porter knows how his transactions 
are to flow, and to what extent the 
bank will undertake to supply 
funds through commercial letters 
of credit or advances against for- 
eign collections. 

By opening commercial credits, 
the importer can take advantage 
of discounts by having the drafts 
drawn at sight and any further 
financing done by the bank here. 
This will involve adequate trust 
receipt privileges to be accorded 
to the importer or accepting and 
discounting trade bills arising 
from the sale of merchandise, the 
proceeds of which retires the 
outstanding obligations. Loans 
against readily marketable staples 
in warehouse, the warehouse re- 
ceipt being pledged to the bank, or 
the use of inventory: financing 
through field-warehousing can be 
undertaken, releases being made 
for the purpose of sale on trust 
receipts. 

Arrangements for the sale of 
merchandise imported for which no 
ready market exists can sometimes 
be made through another of the 
bank customers, in the same line 
of business. Customs brokers in 
various parts of the country, 
credit reports on various foreign 
companies, foreign firms and in- 
dividuals in important lines of 
business in various countries can 
be of assistance to the importer 
and may be supplied at his request 
by the bank, either from its own 
files or through co-operation with 
its larger correspondents. 
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Exporters 

For the exporters, it is essential 
that the bank have complete in- 
formation on exchange regula- 
tions, customs regulations in for- 
eign countries, decrees, control 
rules, import curbs, etc., or can 
secure this information in short 
time. Exporters should be en- 
couraged tu use the bank’s facili- 
ties, especially for the issuance of 
commercial credits, for collecting 
drafts through the bank, thereby 
obviating some of the difficulties 
experienced when the customer at- 
tempts to collect these direct. Such 
data as: air mail time and charges, 
foreign protest fees, special con- 
signments on bills of lading etc., 
should be available. 

The Foreign Department of any 
bank must be a source of new busi- 
ness for all other divisions. Once 
having rendered service for some 
transaction, it is fairly easy to 
approach the customer for other 
services, such as safe deposit, 
trust, loan or special accounts. 


LAW JOURNAL 


Personal contact with the Foreign 
Department customer is essential 
for the officer in charge either to 
suggest new services, other means 
of handling certain items, or to 
develop some special phase of ac- 
tivity to be of more service to the 
customers. Advertising the facili- 
ties available for the use of the 
customers must be constant. 
Needless to say, these various 
services are not given gratis and 
many banks find a healthy revenue 
from their foreign departments 
but service is the watchword and 
satisfied customers is the advertise- 
ment. These will naturally bring 
in more clients and this division 
should grow, if the gain in our 
foreign trade is only a portion of 
the estimates that have been given. 
It is therefore imperative that the 
banks do net overlook this impor- 
tant department; it will take some 
planning, development and careful 
supervision, but the results will 
justify its existence within a short 
time. 
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Access to Safe Deposit Box by Deputy 
of Fiduciary 


By AVROM M. JACOBS 
of the Firm of Ich & Poskanzer 


This article is based on a talk given by the author 
before the first annual meeting of the Eastern Group of 
the New York Safe Deposit Association held in Troy, N. Y. 
It discusses a problem which is important to all safe 


deposit managers. 


T° IS extraordinary that of the 

thousands of reported deci- 
sions of the courts of the State of 
New York, none of them has ever 
satisfactorily determined whether 
a fiduciary could with impunity 
designate a deputy for access to a 
safe deposit box in the name of the 
fiduciary. It is even more extra- 
ordinary that of the tens of thou- 
sands of reported decisions 
throughout the United States only 
one of them has even suggested a 
forthright answer to the problem. 

By the term “fiduciary” we com- 
prehend executors, administrators, 
trustees, guardians, committees, 
conservators—in fact all of those 
persons who occupy a position of 
trust and accountability to an- 
other and whose conduct, accord- 
ing to the late Judge Cardozo, is 
not to be measured by “the morals 
of the market place” but by “the 
punctillo of an honor the most 
sensitive.” 

We are told by a leading au- 
thority, “A trust is a personal con- 
fidence. The beneficiary has a 


right to expect and therefore may 
compel individual performance by 
the trustee. On the other 
hand, it is proper for a trustee, re- 
taining’ full responsibility for ad- 
ministration of the trust, to dele- 
gate performance of administra- 
tive details.” This is splendid— 
but is the granting to a deputy of 
the right of access to a safe de- 
posit box the delegation of an ad- 
ministrative detail, or is it some 
thing more? ' 

Again, the restatement of the 
law tells us that “The trustee is 
under a duty to the beneficiary not 
to delegate to others the doing of 
acts which the trustee can reason- 
ably be required personally to per- 
form.” But it fails to specify what 
acts the trustee can be expected to 
perform in person and which acts 
he can reasonably delegate. 

The legal doctrines which under- 
lie the solution of this problem are 
well defined and undisputed. It is 
their application which causes our 
confusion. 

I believe that the time has come 
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when this problem should be 
viewed from the viewpoint of the 
safe-deposit company as well as 
from that of the trust beneficiary. 
Either safe deposit companies per- 
form a useful function or else they 
do not. If they do, their oppor- 
tunity to render that service 
should not be subjected to 
straight-jacket regulation which 
circumscribes their operations and 
limits the legitimate scope of their 
activities. 

Upon the assumption that every 
well-drawn safe deposit contract 
should create the relationship of 
landlord and tenant, and not that 
of bailor and bailee, all that the 
company should be required to con- 
cern itself with is that it performs 
the terms of its contract—that is 
to say, that it grant no unauthor- 
ized access. So far as an individual 
not acting in a fiduciary capacity 
is concerned, no problem presents 
itself. By power of attorney he 
can delegate to a deputy any au- 
thority he possesses, and his ex- 
oneration of the company from the 
consequences of any dereliction on 
the part of the deputy is complete 
protection. But the law is a jeal- 
ous guardian of the rights of bene- 
ficiaries of trust relationships. If 
a violation of trust duties is estab- 
lished, not only is the trustee ac- 
countable, but so is every person 
who knowingly participates in the 
breach of trust. A safe deposit 
company cannot plead ignorance 
of the trust relationship, for it re- 
ceives that knowledge when the 
contract is entered into. Unless, 
therefore, the fiduciary may 


legally delegate to a deputy the 
right of access, the company which 
recognizes such delegation becomes 
in effect a participant in a breach 
of trust, which is tantamount to 
saying that it becomes an insurer 
ot the integrity of the deputy. 

No one has ever seriously argued 
that a fiduciary must personally 
perform every act incident to the 
execution .of his trust. Indeed, 
some facts he cannot legally per- 
form. If the enforcement of the 
trust requires recourse to the 
courts, then the fiduciary, unless 
he is legally qualified to practice 
law, must deputize an attorney-at- 
law to act fer him. Again, no one 
can doubt that a trustee who is 
charged with the management of 
large realty holdings may deputize 
another to ccllect rents, make nec- 
essary repairs, and even secure a 
customer to purchase the prop- 
erty. If the trustee is required to 
manage a business, he may employ 
sales agents and other persons to 
assist him in the task. If he de- 
sires to dispose of securities of the 
estate he may retain a broker for 
that purpose. If he wishes to pro- 
cure a policy of insurance he must 
employ an agent or broker for that 
purpose, And, indeed, it is now 
considered permissible practice 
sanctioned by the American Bank- 
ers Association, for a fiduciary 
under certain circumstances to 
give a general proxy to vote cor- 
porate stock, which is probably 
the furthest we have ever gone in 
permitting the delegation of duty 
by a fiduciary. 

On the other hand, the fiduciary 
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Administers National Savings. 


who retains an attorney to conduct 
a litigation cannot delegate to that 
attorney sole discretion as to the 
terms upon which such litigation 
shall be disposed of. If he retains 
a broker to sell real estate or se- 
curities he cannot delegate to that 
broker the determination of the 
price and terms of sale, or whether 
such sale should in fact be made. 
If he hires a real estate manager, 
or assistants in the conduct of a 
business, he must at all times re- 
main the directing force, and take 
the final responsibility of decision. 
He may, and in fact should, seek 
advice and guidance from those 


-whose experience and training 


gives them special competence, but 
the ultimate determinaion of a 


course of action is always the task 





of the fiduciary—not to be dele- 
gated and not to be evaded. 


Granting Access is Ministerial Act 


It can hardly be doubted, then, 
that the mere granting of access 
to a deputy by a fiduciary is only 
a ministerial act. By it the fidu- 
ciary transfers none of his trust 
duties to the deputy. It is diffi- 
cult to see any distinction between 
a case where a fiduciary sends his 
clerk to his safe deposit box to 
fetch him some bearer bonds, and 
the case where the same fiduciary 
sends the same clerk to a bank to 
cash a.check on. a_fiduciary..ac- 
count. In both cases the fiduciary 
puts it within the power of the 
deputy to:make off with the fidu- 
ciary funds. The bank would not 
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be liable for such embezzlement. 
Indeed, it is established law in New 
York State that a bank which is a 
depository of fiduciary funds is 
not a watch-dog over those funds, 
but has the right to presume that 
the fiduciary will apply the funds 
to their proper purposes. There 
seems no reason why a safe deposit 
company should be under greater 
liability. In either case the fidu- 
ciary may have been unwise and 
may have inisplaced his confidence. 
If this be so, it is a matter solely 
between the fiduciary and the bene- 
ficiary. 

As has been stated, only one 
American decision (West v. State 
St. Exchange, 250 Mass 537, 146 
N. E. 37) has addressed itself to 
the right of a safe deposit com- 
pany to recognize the appoint- 
ment of a deputy by a fiduciary, 
and not even this case can give us 
complete satisfaction for it con- 
cerns itself not so much with the 
power of the fiduciary to appoint 
a deputy, but with whether that 
power was validly exercised. Be- 
sides, this case was decided by a 
jurisdiction foreign to our -own, 
(N. Y.) and whiie it would un- 
doubtedly be given respectful con- 
sideration, it is a persuasive and 
not a binding precedent and one 
‘which our courts could readily de- 
cline to follow, if satisfied that it 
represented an unwise or unsound 
policy. 

‘What the Laws Should Be 


With this dearth of authority, 
‘the lawyer finds himself in the rare 
position of being able to speculate 


upon what the law should be: for 
the writer is naive enough to be- 
lieve that if and when this problem 
is presented to cur courts, the 
solution will be found, not in the 
citation of musty precedents, but 
by a functional approach. In 
cases of misplaced confidence— 
where should the economic burden 
rest according to ethical business 
usage? We must all agree that 
the dishonest deputy should first 
be called to account, and then the 
trustee, if his selection of the 
deputy has been indiscreet. But 
if no satisfaction can be obtained 
from either of these sources, who 
as between the beneficiary and the 
safe deposit company should bear 
the loss? 


When a trustee authorizes a 
deputy to have access, presumably 
he considers that deputy to be 
trustworthy. Why should the safe 
deposit company repose less con- 
fidence in him than does the fidu- 
ciary? If the access is for the 
performance of a ministerial act, 
the designation is valid; if it is an 
attempt to delegate fiduciary 
duties, it is invalid. But in either 
case, the indicia of authority upon 
which the company relies is the 
same—a signed and authenticated 
power of attorney. Obviously 
business efficiency requires us to 
respect all such designations or to 
reject them all. We cannot in- 
quire into the purpose of each 
designation. Therefore, shall we 
assume fraud and dishonesty, or 
fairness and honesty? Our entire 
jurisprudence rests upon a pre- 
sumption of innocence over guilt, 
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of honesty over dishonesty. When, 
therefore, a deputy is designated 
by a fiduciary, we have as much 
right to presume regularity as we 
have in a case where a deputy is 
designated by an individual. In 
either case the confidence may have 
been misplaced. But certainly the 
convenience of the community 
would be better subserved by per- 
mitting a safe deposit company 
freely to recognize designations of 
deputies by fiduciaries than by ad- 
herence to a policy whereby such 
designations could be recognized 
only at the peril of the company; 
for that would in effect amount to 
complete non-recognition. 


Relationship of Company and 
Renter 

May I respectfully suggest that 
the confusion in thought which has 
attended this subject arises be- 
cause of the misconception of the 
relationship between the company 
and the renter. The granting of 
access must of necessity be a min- 
isterial act. It is not the granting 
of access which constitutes a 
breach of trust—it is the misappli- 
cation of the contents by the 
deputy after access has been ob- 
tained. The disposition after ac- 
cess is obtained may be either min- 
isterial or discretionary—but that 
is no concern of the company. The 
company rents space. It has no 
way of knowing whether access is 
to be used by the deputy to per- 
form a ministerial or discretionary 
act; any more than it has reason 
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to know whether the deputy of an 
individual who is not a fiduciary 
is an honest man or has larceny in 
his heart. Safe deposit companies 
should not be required to exercise 
paternal control over the acts of 
their lessees. The company should 
not be faced with the alternative of 
denying all access to deputies of 
fiduciaries or else of granting ac- 
cess at its peril. The former 
would stultify the orderly opera- 
tion of its business and cause in- 
convenience to a desirable class of 
customers. The latter would in 
effect make the company the in- 
surer of the honesty of the deputy 
—an obligation which it is not 
paid to assume and with which it 
should not be burdened. 

There have been attempts in 
times past and there will be further 
attempts to solve this problem by 
enactment of legislation. May I 
venture to hope that any such pro- 
jected legislation take the form of 
a forthright authorization to 
grant access to the deputy of a 
fiduciary, without injury and with- 
out qualification. Once we hedge 
the authority with conditions, ex- 
ceptions and reservations, we will 
only increase confusion. For my- 
self, I would rather have a square 
determination by our Court of 
Appeals upholding the right of the 
company freely and with impunity 
to recognize the appointment of a 
deputy by a fiduciary, than the 
most skilfully drawn statute that 
could be devised. 
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Bank Providing Night Deposit Service Held Liable As 
Bailee for Loss of Money by Depositor 


| The placing of money in a night depository of a bank by a 
| ) depositor constitutes a tender to the bank for the purpose of a 
8 general deposit, but some unequivocal act by the bank is there- 
after necessary to make it a general deposit and create the 
status of debtor and creditor. When money is placed in such 
a depository by a depositor and the bank never finds the money, 
it is held that the relationship between the depositor and the 
bank at the time of the loss is one of bailment for mutual bene- 

| fit, which imposes the duty on the bank as bailee to exercise 
ordinary diligence and care. This was decided in the recent 
: case of Bernstein v. Northwestern National Bank in Phila- 


delphia, Superior Court of Pennsylvania, 41 Atl. Rep. 440. 
Plaintiffs, depositors of long standing in the defendant 
bank, on the afternoon of Christmas Day, 1942, placed the 
receipts of several business days in a canvas bag supplied by 
the defendant bank. The contents of the bag consisted of seven 
strapped bundles of one dollar bills of fifty each and one check; 
. currency of larger denominations and coin making up the re- 
mainder. The plaintiffs also enclosed their passbook and a 
. deposit slip in the canvas bag. Upon arrival at the bank, one 
of the plaintiffs placed the canvas bag in the receptacle pro- 
vided by the bank for night deposits by unlocking the cylinder 
| installed in the outside wall of the bank building with a key 
| provided by the bank. After having deposited the bag in the 
slot provided for the receipt of deposits, he revolved the 
cylinder to its original locked position and removed the key. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 389-471. 
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From the testimony of the plaintiffs at the trial, any possibility 
that the bag became wedged in the slot of cylinder from which 
it might have been appropriated by the next user of the device 
was excluded. Ten days later plaintiffs discovered that they 
had not been credited with the deposit and reported that fact 
to the bank. A thorough investigation was made by the bank 
and it was unable to find the plaintiff’s bag or any of its con- 
tents and it could not account for its loss. 

According to the routine practice of the bank, each morn- 
ing the safe at the foot of the chute was opened by designated 
bank tellers, in the absence of those who made the deposits. 
The contents of the safe was then carried to a teller’s cage and 
there a teller opened each of the canvas bags and checked the 
contents against the deposit slip. Credit was then entered on 
the depositor’s passbook for the contents of the bag and the 
deposit slip was sent to another department for credit on the 
books of the bank to the account of the depositor. Subsequent 
thereto, upon the depositor’s request, his passbook and the 
canvas bag would be returned to him by the bank. Any deposit 
made in this manner was subject to acceptance by the bank. 

There were circumstances surrounding the manner in which 
the deposits made on the day in question were handled which 
tended to indicate lack of ordinary diligence and care on the 
part of the bank. The defendant bank could have, but it did 
not, enter upon a contract relation with the plaintiffs on 
mutually acceptable terms, defining its liability within legal 
limits, in the event of loss. In the absense of such limiting 
agreement the law would imply from the making of the deposit 
that the relation ultimately intended would be that of debtor 
and creditor, 

However, notwithstanding the fact that a general deposit 
was contemplated by the parties as indicated by the defendant 
bank in advertising the service and the procedure adopted by 
it, the relationship between the defendant bank and the plain- 
tiff in the interval between the receipt of the money and its 
loss was one of bailment. It was not a gratuitous bailment 
imposing liability only for gross neglect, but one for mutual 
benefit which properly raised the issue for the jury whether 





: 
| 
i 


wenn erent 





ne Cee 


sean oral lana einai esata sunashatiatia ae 


ee 


THE BANKING LAW JOURNAL 473 


the defendant bank as bailee exercised ordinary diligence an 
due care. : 

The status of the plaintiffs and the defendant bank, there- 
fore, was one of bailor and bailee. The plaintiffs proved the 
bailment, their subsequent request for credit for the contents 
of the bag which was lost, and the failure of the bank to account 
for its loss and its refusal to grant the credit. It therefore was in- 
cumbent upon the defendant bank as bailee, to go forward with 
proofs not necessarily showing that it used proper care in han- 
dling the bailment, but merely to show by clear and satisfactory 
proof that the bag and its contents were lost and the manner 
in which they were lost. Generally upon proof of the loss and 
of the manner of the loss, and the fact that such proof did not 
disclose lack of due care on the part of the (bailee) defendant 
bank, it would then devolve upon the (bailor) plaintiffs to 
prove the bank’s negligence as bailee in order to recover for 
the loss of the money. This rule is applicable only when the 
loss is conceded by the bailee. In the instant case, the de- 
fendant bank denied receipt of the property and contended 
that plaintiffs sustained no loss. The deposit of the plaintiffs’ 
money in the device and its loss while in the exclusive possession 
of the defendant was clearly established. Under the circum- 
stances the instruction of the court placing the burden on the 
defendant bank to show that it used ordinary diligence and care 
absolving it from the charge of negligence was correct. 

It was held upon the defendant’s evidence, that the jury 
could properly draw the inference that the defendant bank was 
negligent and that there was nothing in the evidence which 
placed any duty on plaintiffs to individuate the specific acts of 
the defendant bank which invited the loss. The loss might have 
resulted from one or a combination of acts charging the bank 
with lack of due care. 

In view of the importance of this case the full text of the 
court’s opinion rendered by Judge Hirt is herein stated: 


Plaintiffs did not receive credit for $1,692.75 deposited in defend- 
ant’s “Night Depository.” In this action judgment was entered on 
the verdict in their favor for that amount. Defendant here questions 
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the refusal of judgment in its favor n.o.v. and contends that in any 
view it is entitled to a new trial. 

Defendant bank, on check bocks which it supplied, invited its cus- 
tomers to use a number of services there advertised, among them 
“Night Depository Service—24 Hour Deposit Service, 365 Days A 
Year.” The means in this instance was the substantially standard 
device in common use. Plaintiffs for a nominal charge were given a 
key to unlock a metal cylinder installed in the outside wall of the bank 
building. When unlocked the cylinder could be revolved downward 
exposing a cavity or slot to receive the deposit. The cylinder locked 
itself when revolved back to its original position. The slot in the 
cylinder then was aligned with the upper end of a metal chute into 
which the deposit dropped and was conveyed by gravity into a locked 
safe in the basement of the bank. In addition to furnishing a key to 
the outside cylinder, defendant also supplied a small canvas bag, 
equipped with a lock to be used by a depositor in availing himself of 
the service. 

In the light ‘of the verdict these facts are established: Plaintiffs 
had an open deposit account with defendant benk; the account was 
of long standing and they on occasion had uscd the device in making 
deposits. In the afternoon of Christmas Day 1942 plaintiffs placed 
the receipts of several business days in the canvas bag given them 
by the bank. There were seven strapped bundles of one dollar bills 
of fifty each and one check; currency of larger denominations and 
coin made up the remainder. Plaintiffs’ pass book and a deposit slip 
were also enclosed. At the bank one of them unlocked the cylinder, 
deposited the bag in the slot, revolved it back to its original locked 
position and removed the key. Their testimony negatives the possi- 
bility that the bag became wedged in the slot of the cylinder from 
which it might have been appropriated by the next user of the device. 
Ten days later they found that they had not been credited with the 
deposit and reported that fact to the bank. A thorough investigation 
was had. Credit in error was not given to the account of any other 
depositor and the bank was unable to find plaintiff’s bag or any of 
its contents and at the trial did not account for the loss. The verdict 
under sufficient evidence charges the bank with receipt of the deposit 
by means of the device. 

The purpose of the device was to furnish the facilities for making 
a general deposit. The bank might have, but it did not, enter upon a 
contract relation with plaintiffs on mutually acceptable terms (9 
C. J. S., Banks and Banking, § 267; Burrill v. Dollar Savings Bank, 
92 Pa. 134, 37 Am. Rep. 669) defining its liability within legal limits, 
in the event of loss. In the absence of such limiting agreement the 
law will imply from the making of the deposit in this case that the 
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relation ultimately intended was that of debtor and creditor. Cf. 
Gartner v. Cassatt, 313 Pa. 491, 169 A. 889; Slater v. United States 
Savings & Trust Co., 122 Pa. Super. 189, 186 A. 290. A general 
deposit was contemplated by the parties as indicated by the bank in 
advertising the service and the procedure adopted by it. ‘The mere 
placing of the money in the mechanical depository however did not 
result in a general deposit. The device was no more than the means 
of initiating such deposit. Delivery by this method was a tender to 
the bank for that purpose but was a bank deposit only in the making. 
Some unequivocal act by the bank thereafter was necessary to make 
it a general deposit and to create the status of debtor and creditor. 
This relationship cannot result without the consent of both parties 
to the transaction. Reicheldifer’s Appeal, 115 Pa. Super. 454, 176 
A. 52; 9 C. J. S., Banks and Banking, § 267; 7 Am. Jur., Banks, 
§ 442. According to the routine practice of the bank, each morning 
the safe at the foot of the chute was opened by designated bank tellers, 
in the absence of those who made the deposits. ‘The contents of the 
safe was then carried to a teller’s cage and there, as time was avail- 
able, a teller opened each of the canvas bags and checked the contents 
against the deposit slip. He then entered such credit in the depositor’s 
pass book as he was entitled to and sent the deposit slip to another 
department for credit on the books of the bank to the account of the 
depositor. Nothing further was required of the depositor after placing 
the deposit in the device, to accomplish this result. The depositor 
later upon request received his pass book and the canvas bag back 
from the bank. In the meantime he had no control over his money nor 
information as to how it was handled or by whom. But any deposit 
thus made was subject to acceptance by the bank. Errors in amount 
might be corrected and certain items accepted, if at all, for collection 
only. The whole deposit might be returned intact by the bank to 
the customer if made up of unacceptable paper. Similarly we think 
the depositor for any good reason would be entitled to receive back 
his deposit in kind if the demand was made before it was commingled 
with the bank’s general funds. Closing of the bank because of in- 
solvency after the deposit was made but before banking hours on the 
following business day would raise a question of some merit, whether 
the depositor would be entitled to a return of his deposit or at least a 
preference over creditors or other depositors on distribution of the 
bank’s assets if traced into the bank’s general fund. 

In this case where the bank is charged with having received plain- 
tiffs’ deposit, the relationship between them and the bank, in the inter- 
val between the receipt of the money and its loss, was one of bail- 
ment. All of the circumstances clearly evidence the existence of that 


temporary relationship. By selling the key to a depositor and inviting 
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him to use the device the bank necessarily assumed the responsibility 
of a bailee pending the completion of the deposit after it was placed 
in the device and while it ‘was in the exclusive custody of the bank. 
And in our view since the purpose of the device and the whole inten- 
tion of the parties was ultimately to create a general deposit the bail- 
ment must be regarded as reciprocally beneficial to both parties. Com- 
petition among banks aside from management jand financial sound- 
ness rests largely upon the quality, variety and kinds of service made 
available to customers for their convenience. The “Night Depository 
Service” is one of them. This service is provided not as a gratuity 
to depositors merely but in the interest of the bank as well, to retain 
present deposit accounts and to invite new ones. The daily balances 
of those who use the service augment the bank’s general fund avail- 
able for investment, to the profit of the bank. This was not a gratu- 
itous bailment as appellant contends imposing liability only for gross 
neglect (Cf. Scott v. National Bank of Chester Valley, 72 Pa. 471, 13 
Am. Rep. 711) but one for mutual benefit raising an issue for the 
jury whether the bank as bailee exercised ordinary diligence and care. 
Wendt v. Sley System Garages, 124 Pa. Super. 224, 188 A. 624; 
O’Malley v. Penn Athletic Club, 119 Pa. Super. 584, 181 A. 370. 
Defendant therefore may not have judgment n.o.v. 

But even so, appellant contends that it is entitled to ia new trial 
because it was prejudiced by an alleged erroneous statement of the 
law as to the burden on the defendant in this action. The trial judge 
charged: “If you find that deposit was made by this plaintiff in that 
bank on that day then the burden shifts, and the burden is then on 
the bank to show that under the particular circumstances in this par- 
ticular case it used ordinary and reasonable care in seeing that that 
particular deposit was credited to the account of the plaintiff. That 
is the law as I understand it, and you will apply it to the facts as you 
find them to be.” It is contended that putting the burden on defendant 
in effect to disprove negligence violates the established rule of evidence 
applicable to bailments of this class. Schell v. Miller North Broad 
Storage Co., 142 Pa. Super. 293, 16 As 2d 680, thoroughly discusses 
the principles on which appellant relies. Cf. Yeo v. Miller North 
Broad Storage Co., 146 Pa. Super. 408, 23 A. 2d 79. In the Schell 
case the rule is thus stated [142 Pa. Super. 293, 16 A. 2d 683]: 
“When the bailor has proved «a bailment, demand, and failure to de- 
liver, it then becomes incumbent upon the bailee to go forward with 
proofs not necessarily showing that he used proper care in handling 
the bailment, but merely showing ‘by clear and satisfactory proof that 
the goods were lost and the manner they were jost.? When the bailee 
has furnished such proofs satisfactory to the court and jury and if 
such proofs do not disclose lack of due care on his part, then the 
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bailor, if he would recover, must prove negligence on the part of the» 
bailee and the bailee’s negligence becomes the final issue.” (Italics 
added. ) 

The charge of the court in the present case was not in conflict 
with that settled law. The rule of the Schell case applies where the 
loss is conceded by the bailee; it is not applicable or appropriate where 
as here the defendant denied receipt of the property and maintained 
that plaintiffs sustained no loss. ‘The verdict established the deposit 
of plaintiffs’ money in the device and its loss while in the exclusive 
possession of defendant. Under the circumstances the above instruc- 
tion of the court in our opinion correctly placed the burden on the 
bank to show that it used ordinary diligence and care absolving it 
from the charge of negligence. ‘This is a rule of reason considering 
the “comparative availability of material evidence” on the subject 
(Watkins v. Prudential Ins. Co., 315 Pa. 497, 173 A. 644, 648, 95 
A. L. R. 869) and is in harmony with the holding of Woodruff v. 
Painter & Eldridge, 150 Pa. 91, 24 A. 621, 622, 16 L. R. A. 451, 30 
Am. St. Rep. 786, that “a bailee who fails to give any explana- 
tion of his neglect to restore the property entrusted to him as will 
enable the bailor to test his good faith ought to be held to proof 
that he has exercised ordinary diligence in the care of it.” 

From the defendant’s evidence it was a fair inference for the jury 
that the bank was negilgent and there is nothing in. the evidence which 
placed any duty on planitiffs to individuate the specific acts of the 
bank which invited the loss. The loss might have resulted from one 
or a combination of acts charging the bank with lack of due care. 
The safe at the bottom of the chute was closed off by a panel door 
from a booth used by safety deposit box custoiners of the bank. The 
door was kept locked and there was a second lock on the safe which 
had to be released before the combination dial could be manipulated. 
The keys to these two locks were kept in an open drawer in the tellers’ 
cage from which any one inside the bank might take them after banking 
hours. With the keys one could gain access to the safe and could 
open it if he knew the combination. Under the practice of the bank, 
two designated tellers on each occasion went to the safe and together 
removed the night deposits and carried them to the tellers’ cage. 
The procedure contemplated “double custody” of the deposits. On 
the morning in question however one teller went alone. He released 
both locks and opened the safe by means of the combination. He found 
between 20 and 25 separate deposit bags in the safe and took them to 
the tellers’ cage. To carry all of them at one time would require 
some care and skill. Plaintiffs’ deposit might have dropped from his 
arms during the process without his knowledge, either in the booth 
or elsewhere in the bank where it could have been picked up and appro- 
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' priated by any one having access to the place. Other circumstances 
tend to indicate lack of ordinary diligence and care on the part of the 
bank. 

We have given consideration to the remaining questions raised by 
appellant but are unable to find merit in any of them. 

Judgment affirmed. 


Bank Stockholders’ Liability Judgments May Be Sold 
by Receiver of National Bank 


Pursuant to provisions of 12 U. S. C. A. secs. 63, 64, 65, 
67, 191, 192, a judgment secured by receiver of a national bank 
against stockholder in the enforcement of stockholders’ liability 
may be sold by receiver as an asset of the bank. This was 
decided in the case of Wagner, for Use of Molner v. South 
Chicago Savings Bank, U. S. Circuit Court of Appeals, 
Seventh Circuit, 146 Fed. Rep. (2d) 686. 

‘A national bank receiver sold and assigned to appellee a 
$10,860 judgment which he obtained against appellant, based 
on the statutory bank stockholder’s liability. Appellant chal- 
lenged the validity of such sale and assignment, contending 
that the statutory power of the receiver to enforce the personal 
liability of the stockholders (12 U. S. C. A., Sec. 191) does 
not include the power to sell and assign said claim. Appellee, 
the assignee, purchased the bank’s assets (including stock- 
holder’s liability judgments) in the receiver’s hands for $1,230. 
Appellee instituted the instant garnishment proceedings against 
sixteen shares of bank stock of the par value of $1,000 the 
property of appellant, which stock was in the hands of the 
garnishee, South Chicago Bank, as statutory security of appel- 
lant, as director of that bank. Both garnishee bank and appel- 
lant were named defendents in the instant action. 

It was held that pursuant to provisions of 12 U.S. C. A., 
Secs. 67, 191, 192, proceedings for receivership of national 
bank association is for benefit of creditors, particularly deposi- 
tors, and the protection of their rights is the court’s concern. 
The amendment (12 U.S. C. A., Sec. 67) granting receiver 


‘NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1440. 
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of a natioual bank authority to compromise claim against stock- 
holders on stockholder’s statutory liability merely revoked 
doubt as to receiver’s power. It did not show intent that the 
powers of receiver be strictly construed. The appellant having 
failed to discharge his stockholder’s liability either on demand 
of receiver or after receiver had obtained judgment against 
him, he could not now complain that receiver’s sale of judgment 
did not bring as much as it should have. The court, in its 
opinion, said: 


Our conclusion favors the salability of such a judgment. Were it 
not for the number of respectable and respected state courts which 
have reached a contrary conclusion, we would be tolerably free from 
doubt. 

The language of the statute must be read in the light of its pur- 
poses. Here, the receiver of an insolvent national bank held a claim 
against the appellant and other stockholders, the validity of which 
was and is not questioned. To meet the obiigations in depositors, 
it became the receiver’s duty to liquidate the assets of the insolvent 
national bank. Among the assets were the assessments against the 
stockholders. Treating all the stockholders alike was the plain duty 
of the said receiver. Some stockholders paid their assessments in full 
and promptly. Appellant was not one of them. Receiver sued him 
and obtained a money judgment against him for the amount of his 
assessment. Still he refused to pay his obligation. An execution was 
issued and returned wholly unsatisfied. What next could or should 
the receiver do? Appellant answers, nothing. But, what of the de- 
positors, for whose benefit the statute was enacted? 

Ordinarily in an equity receivership proceeding a sale of assets, 
under authority and with the approval of the court, would follow. 
Why not here? In all such suits the proceedings are for the benefit 
of the creditors who are here the depositors. The protection of their 
rights is the court’s concern. If appellant’s argument were to prevail, 
the liquidation of the bank’s assets would be prolonged—perhaps be- 
yond the life of the youngest depositor. It would await the wishes 
of the judgment debtor. The more patient the receiver, the more 
reconciled would the debtor stockholder become to the status quo. 

Let us take a supposititious case. Let us assume the receiver 
obtained as part of its execution, the stockholder’s interest in some 
oil and other minerals underlying lands in southern Illinois. There 
may or may not be minerals of value involved. No efforts are being 
made to develop the property at the time. Must the receiver sit 
by indefinitely, or at least beyond his lifetime, or may he not sell the 
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interest he thus acquired on an execution sale? And the legal rights 
would not be different if the stockholder gave the receiver a lien on 
the mineral deposits, as security for stockholder’s liability above men- 
tioned instead of the receiver’s acquiring it on execution. 

Appellant argues that because Congress by amendment (Sec. 67) 
gave the receiver authority to compromise claims, it is clear that the 
powers of the receiver should be strictly construed. This conclusion 
is far from evident. Whether it was necessary to amend a statute 
so that a receiver possess authority to compoud and compromise 
claims, presents a doubtful legal question. At any rate, counsel could 
argue its doubtfulness and thus thwart or delay liquidation of the 
bank. But, as amended, there would no longer be doubt. 

The amendment may well have been passed to make clear and cer- 
tain the authority of bank receivers to compromise. Congress enacted 
the amendment in 1930, at a time when bank failures were many, 
and when stockholders knew not where they stood. Their financial 
embarrassment was similar to that of the banks of which they were, 
unfortunately, unhappily connected as a stockholder. In the light 
of the history of our times, it may be argued with greater plausibility, 
we think, that a desire to help insolvent natioral banks liquidate and 
also make it easier for embarrassed stockholders, who desired, to the 
extent of their liability, to meet bank stockholders’ liability, is the 
proper explanation of this amendment. It was to clarify and to 
avoid delays incident to prolonged and expensive litigation that the 
statute was amended. 

The verb, which in the absence of the amendment defined the au- 
thority of the receiver was “enforce.” The receiver was authorized 
to “enforce” the liability of the stockholder (Sec. 192). How is a 
claim usually “enforced” against a creditor? By demand, suit, and 
execution. If not successful, what next? The answer is, Sell the 
claim. And why should the receiver, possessing all other enforce- 
ment powers, not have the right to sell the claim, under an order of 
the court and upon an order of approval of the sale by the court? 

It is argued that we should not assume Congress intended to give 
to receivers authority to sell claims of this kind when the only pur- 
chasers are “scalpers” and “speculators” who would never pay sub- 
stantial sums for such claims. This presupposes that the receiver 
and also the court would sacrifice the estate and betray the obligations 
of their trusts. Moreover, the stockholder could have offered thore 
than the price bid and thus have defeated the sale. He would have 
the benefit of the legislation which authorized composition. 

Of course, it need hardly be observed that we do not favor sales 
of claims to those who, like vultures, hang about courts of bankruptcy 
and feed themselves fat on forced sales of assets of bankrupt estates. 
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Nor do the District Courts, whose duty it is to watch over all sales 

and authorize and approve only sales that merit approval. But ap- 

pellant, refusing to meet his obligation as a stockholder of an in- 

solvent bank, or any part of it, is not in. the best position to attack 

the sale because it allegedly failed to bring as much as it should. 
The decree is affirmed. 


MAJOR, Circuit Judge (dissenting). 

The opinion suggests that the authorities favoring and opposing 
the authority to assign stock liability are about evenly divided. (I 
shall hereinafter point out that such is not the case.) Assuming, how- 
ever, that the authorities are as the opinion indicates, we are free, so 
I would think, to decide the case in accordance with our sense of fair- 
ness and justice. In doing so, it is hardly necessary to apply any 
harsh names to either of the parties. There is nothing in the record 
to indicate but that they are both honest men. Molner attempting to 
make some easy money at the expense of Wagner, and the latter de- 
fending himself against such attempt. 

Assuming for the moment that the question involved is an open 
one, it is pertinent to note the process by which these parties occupy 
their respective positions. Wagner purchased stock in the bank and 
invested his money in its assets. As all stockholders, the law imposed 
upon him an additional liability for the benefit of the bank creditors, 
contingent upon the assets of the bank being insufficient to satisfy 
such creditors. He received not one penny for this obligation which 
was imposed upon him by law. As a result, upon the bank’s liquida- 
tion he became liable to the creditors for this statutory liability. On 
the other hand, Molner acquired the instant judgment for perhaps 
a trifling sum (the record does not disclose the amount or value of 
the assets assigned to him). Now he seeks to recover not for reim- 
bursement of money expended by him, nor for services rendered, nor 
because of any contractual obligation with Wagner, but upon an 
obligation which was imposed solely for the benefit of creditors and 
for which Wagner received no benefit. 

The legal question is whether the receiver was authorized to sell 
and assign the judgment now sought to be enforced. Unless the re- 
ceiver was so authorized, Molner acquired no property right in the 
judgment. An examination of the provisions of the National Banking 
Act makes it plain, so I think, that such authority was inten- 
tionally withheld by Congress. Sec. 191 of the Act of 1876 authorizes 
the receiver to “enforce the personal liability of the shareholders, as 
provided in section 192.” Sec. 192 authorizes the receiver to “sell 
or compound all bad or doubtful debts, and, on a like order, may 
sell all the real and personal property . . .; and may, if necessary 
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to pay the debts of such association, enforce the individual liability 
of the stockholders.” Sec. 67, enacted in 1930, enlarged the au- 
thority of the receiver “to compromise, either before or after judg- 
ment, the individual liability of any shareholder of such association.” 
Sec. 197 provides for the winding up of a receivership and the dis- 
tribution of assets. It authorizes the receiver to“. . ._ sell, dis- 
pose of, or otherwise collect the assets .” This section also 
provides for the election of an agent upon a majority vote of the 
stockholders to whom the receiver shall “. . . transfer and deliver 
to such agent all the undivided or uncollected or other assets.” 
Further, this section provides that such agent may “. . . dispose 
of the assets and property of such ~ennenms cea ee 
finally settle the estate, he is authorized to“. . . sell, compromise, 
or compound the debts due to such sneniiiitine. eae 

It is highly significant that in all these various sections which 
must be considered together, the receiver is given express authority 
to sell and dispose of the bank’s assets, but in no instance is he given au- 
thority to sell stock liability. Especially is this so as to Sec. 197, which 
provides for the winding up of a receivership. The authority to sell 
and transfer is granted both to the receiver and to the stockholder’s 
agent (when an agent is selected), but such authority is expressly 
limited to the assets of the bank. I am unable to reconcile the failure 
of Congress to confer such authority on any theory other than that 
it was deliberately withheld, and this because of the peculiar and 
limited nature of the liability and the particular purpose for which 
it was created. When Congress in 1930 enacted Sec. 67, it enlarged 
the authority of the receiver “to compromise, either before or after 
judgment,” but again it did not include the authority to sell. Con- 
gress evidently thought that the authority “to enforce” did not cover 
the authority “to compromise.” ‘To think otherwise is to attribute to 
Congress the enactment of an idle and useless provision. It is evident 
that if the receiver, prior to the 1930 enactment, was without au- 
thority to compromise, he was likewise without authority to sell. The 
opinion avoids this reasoning by suggesting that Sec. 67 might have 
been for the purpose of removing doubt. If such was the case, why 
did not Congress at the same time remove the doubt as to the authority 
of the receiver to sell? Why enlarge the authority of the receiver 
“to compromise” and not at the same time enlarge his authority “to 
sell”? The logical answer is that Congress did not intend that the 
receiver have such authority. 

The opinion states: “To meet the obligations to depositors, it 
became the receiver’s duty to liquidate the assets of the insolvent na- 
tional bank. Among the assets were the assessments against the 
stockholders.” This contention is urged upon us by Molner. Herein 
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lies the main fallacy of the opinion, that is, the inclusion of stock 
liability as an asset of the bank. It is also the premise upon which’ 
some of the authorities are predicated. That this premise has been 
completely repudiated, there can be no doubt. Dunn v. O’Connor, 67 
App. D. C. 76, 89 F. 2d 820, 826; Greaney v. Deitrick, 1 Cir., 103 
F. 2d 83, 88; Robbins v. Mitchell, 9 Cir., 107 F. 2d 56, 57; Nieman 
v. Bethlehem Nat. Bank, 3 Cir., 113 F. 2d 717, 718; Frank v. Giesy, 
9 Cir., 117 F. 2d 122, 126. These cases not only hold that the liability 
is not an asset of the bank but point out the special nature and 
purpose for which the liability was created. As was said in Dunn v. 
O’Connor, supra, 89 F. 2d at page 826: “. . . it has never been 
questioned, and, of course, cannot be questioned, that the above-quoted 
provision (Sec. 192) authorizing the Comptreller to enforce stock- © 
holder liability vests that power exclusively in that official and makes 
this liability a trust fund for creditors.” And, as stated in Frank v. 
Giesy, supra, 117 F. 2d at page 126: “The present suit is not a pro- 
ceeding against the bank’s assets, for the super-added liability of 
the shareholders is not an asset of the bank, Robbins v. Mitchell, 9 
Cir., 107 F. 2d 56, but is in the nature of a fund to which creditors 
may resort when the-assets of the bank \are insufficient to meet their 
claims.” 

At this point, it is pertinent to note that the order (no doubt pre- 
pared by or under the direction of the Comptroller) purporting to 
authorize the sale of the Wagner judgment did not include it as an 
asset of the bank. It provided for the sale of “all of the assets of 
the receivership estate and saleable stock assessment liabilities.” Thus 
it recognized that stock liabilities were not assets of the bank. The 
language also raises the question as to why the stock assessment lia- 
bilities to be transferred were qualified by the word “saleable.” It 
is a reasonable inference that the Comptroller (or whoever prepared 
the order) recognized the doubtfulness of the receiver’s authority to 
sell and transfer stock liability; hence, it was sold to Molner with 
a warning of such doubt. In other words, Molner took the stock 
liabilities at his own risk and not upon any representation from which 
good title could be claimed. 

As indicated in the opinion, the instant question has not been de- 
cided by a federal court. It involves the construction of ia federal 
statute and, of course, we are not bound by state court decisions. 
Their importance is dependent upon their reasoning. A study of 
the six cases cited in the opinion, which are supposed to stand for 
the authority of the receiver to sell stock liability, shows that they 
are not as potent as their number would indicate. I shall consider 
them in the order of their citation (see footnote to the opinion). Com- 
stock v. Morgan Park Trust Co. is an appellate court decision of 
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Illinois which is not reported in full. The abstract of the decision 
does not mention the instant question but discloses that the case was 
decided on another issue. However, the opinion which has been 
furnished us expresses the view that the sale of such a judgment was 
valid. This statement was made by the court, apparently as an after- 
thought, without giving any reason or basis therefor. As an authority 
for the question before us, it is nil. Waldron v. Alling is a decision 
by an intermediate court of the state of New York. True, the court 
construed the National Banking Act and held that stock liability 
was assignable. This is supposed to be the leading case and has been 
cited by two or three other courts and in textbooks. The opinion, 
however, was predicated on the erroneous theory that such liability 
‘ was an asset of the bank. As was said by the Supreme Court of Okla- 
homa in State v. Kelly, 141 Okl. 36, 284 P. 65, 67: “The case of 
Waldron v. Alling, 73 App. Div. 86, 76 N. Y. S. 250, holds to the 
contrary, and in effect that such stockholders’ liability is an asset of 
the bank, assignable as are other assets. That case stands alone 
against the almost unbroken current of authority. Its origin is not 
from the court of last resort in that state.” 


As heretofore shown, the fallacy of the premise upon which the 


Waldron case rests has been so thoroughly demolished that the de- 
cision is without force. In Schaberg’s Estate v. McDonald, the main 
question was whether a suit could be maintained by the receiver after 
the stock liability had been transferred to a third party. The court 
held it could. What was said concerning the authority of the receiver 
to sell was incidental to the main question, and apparently upon the 
theory that such liability was an asset of the bank. White v. Taylor 
is by the Supreme Court of Arkansas and holds that the stock liability 
under the laws of that state is assignable. However, the court follows 
the Waldron case and bases its decision squarely on the proposition 
that such liability was an asset of the bank. Cobe v. Hackney is by 
the Supreme Court of Kansas, where the court corstrued the National 
Banking Act. While the court does not cite the Waldron case, it 
quotes Sec. 192 and bases its decision on the express authority of 
the receiver to sell the assets of the bank. 

It is, therefore, my view that none of these cases furnish any 
support for the opinion. There is a case, however, which does, and 
that is the recent decision of the Illinois Supreme Court in Decker v. 
Domoney, 387 Ill. 524, 56 N. E. 2d 750. The court, in construing 
a provision of the Illinois Constitution and a statutory provision, held 
that’ a judgment obtained by the receiver upon stock liability was 
assignable. I would doubt that the same court would place a like 
construction upon the provisions of the National Banking Act, 12 
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U.S.C. A. § 21 et seq. But assuming that it would, its position would 
be an awkward one in view of the holdings of other courts. 

The courts of Iowa, Oklahoma, Washington, North Carolina and 
Texas have decided to the contrary. The Supreme Court of Oklahoma 
in State v. Kelly, supra, in holding that the liability was not assign- 
able, on page 69 of 283 P. stated: “The bank commissioner’s right 
and duty was simply to enforce the liability by collection when and 
where necessary to pay creditors or depositors. The right could not 
be fiaarmed out to private individuals, and it ought not to require 
argument to make it clear that, where there is no right or power of 
assignment, there can arise no right of subrogation.” 

This holding was reaffirmed by the same court in the later case 
of Griffin v. Brewer, 167 Okla. 654, 31 P. 2d 619. In my judgment, 
the best reasoned opinions on this subject come from the Supreme 
Court of Iowa. In Andrew v. State Bank, 214 Iowa 1339, 242 N. W 
62, 82 A. L. R. 1280, the receiver sold the assets of a bank, including 
a $500 liability against one Larson. After pointing out that notes 
payable to the bank Were properly assignable, the court (at page 65 
of 242 N. W.) stated: “Such obligations of the makers of notes are of 
an entirely different character from the statutory superadded liability 
of a stockholder. Such liability can only be enforced for the purpose 
of payment to creditors. If the assignee paid rothing for this assign- 
ment, the creditors received nothing. If the assignee paid $50 for the 
claim against Larson, then the creditors received only $50, and the 
balance of $450 cannot be collected against Larson because it would 
be collecting this statutory superadded liability for a purpose other 
than the payment of creditors. * * * Such liability cannot be hawked 
at auction and sold to speculators for their individual aggrandizement, 
with little or no benefits flowing to the stockholders. To do so would 
be to plainly circumvent the manifest purpose of the statute.” The 
court held that the stock liability was not an asset and could not be 
assigned by the receiver. 

The same court, in the later case of Roe v. King, 217 Iowa 213, 251 
N. W. 81, reached the same result where the stock liability had been 
reduced to judgment and the latter assigned by the receiver. The 
court (at page 82 of 251 N. W.) stated: “When the superintendent of 
banking in the case at bar, as receiver, obtained judgment against the 
appellee, he received thereby only a means of enforcing the claim for 
the bank assessment. Nothing was added to the receiver’s right of as- 
signment when he obtained the judgment. The judgment was only a 
final declaration in favor of the receiver, as an officer of the court, that 
the appellee was subject to the assessment. According to the judg- 
ment, it is a part of the stock assessment.” 

The Supreme Court of the state of Washington, in Lally v. Ander- 
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son, 194 Wash. 536, 78 P 2d. 603, held that a receiver was without 
authority to sell a judgment taken upon a note given in payment of 
stock liability. After discussing the various sections of the National 
Banking Act, the court (78 P. 2d at page 605) stated: “The super- 
added liability of the stockholders not being 1n asset of the corpora- 
tion, the question arises whether the nature «f that obligation was 
changed by reason of Anderson’s having given his promissory note 
which was reduced to judgment. While the court will not go behind a 
judgment for the purpose of examining into the validity of the claim 
upon which it is based, the court is not precluded from ascertaining 
whether the claim was one of such a nature that ‘the court is author- 
ized to enforce it. When justice requires it, the judgment will gener- 
ally be construed, not as a new debt, but as an old debt in a new form.” 

The court cites a number of cases, including State of Wisconsin v. 
Pelican Ins. Co., 127 U. S. 265, 8 S. Ct. 1870, 32 L. Ed. 239, in sup- 
port of the proposition that the nature of a stockholder’s liability is 
not changed by the fact that it is reduced to judgment. While the 
Supreme Court of Wisconsin has not decided tlfe instant question, so 
far as I can ascertain, it is interesting to note that the Attorney Gen- 
eral of the state has rendered an official opinion (cf. footnote, Wiscon- 
sin Statutes 1943, page 2497), in which he expresses the view that 
stockholders’ statutory liability is not assignable or saleable, but in 
any event it is enforceable by the purchaser or assignee only to the 
extent of the actual purchase price. 

It would serve no good purpose to quote further from these state 
court decisions. As stated, however, the Supreme Courts of North 
Carolina (Hood v. Richardson Realty, 211 N. C. 582, 191 S. E. 410) 
and Texas (Shaw v. Strong, Tex. Civ. App. 35 S. W. 2d 769) have 
reached the same result as those of Iowa, Oklahoma and Washington. 

This case, as stated in the beginning and as admitted by the opinion 
could on authority be decided either way, although, as I have endeav- 
ored to show, a great majority of the courts have held against the 
authority of the receiver to sell stock liability. Under these circum- 
stances, I am unable to think that this court should lend its assistance 
to Molner in his speculative pursuit of some casy money. Justice in 
my opinion requires a contrary holding. I would reverse the judgment. 
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The Unintentional Creation of a Joint Tenancy in the 
Contents of a Safe Deposit Box 


By Louise Carp GELBER 
[Republished by consent of the California Law Review] 


A dangerous pitfall for the unwary layman has arisen from 
the creation of an unintended joint tenancy as to the contents 
of a safe deposit box by the signing of variety of a joint rental 
card—more or less foisted upon co-lessees at the instance of 
some bank clerk or vault manager in the safe deposit vault 
department of the bank. 

When persons apply to the safe deposit department of a 
bank and ask to rent a box in their joint names, they are pre- 
sented with a form of agreement with the bank as to the manner 
in which they are to lease the box. Although the box is referred 
to as being “leased,” the relationship created between the bank 
and the renter in California and the majority of states is one 
of bailee and bailor rather than that of lessee and lessor.’ If 
the lessees want to lease a box jointly, having an equal right 
of access to and ownership of the box, they must sign a joint 
rental card.” These joint rental forms vary with the different 
banks in the absence of a statute requiring uniformity. 

There seem to be two principal forms of joint rental agree- 
ments. The first and most commonly used type states in sub- 
stance, that the co-renters shall each have access to the box 
without the presence of the other; that each shall have a key; 
and that upon the decease of one of the parties, the survivor 
has the right of access to the box, or the right of access to and 
possession of the contents of the box.? Sometimes this contract 
is labeled “joint renters with the right of survivorship.” Many 
bank representatives refer to this as a “joint tenancy card.” 
However, it will be referred to herein as a “joint access card.” 





*See Webber v. Bank of Tracy (1924) 66 Cal. App. 29, 225 Pac. 41; Cussen v. 
Southern Calif. Savings Bank (1901) 133 Cal. 534, 65 Pac. 1099; Tacoma Park Bank v. 
Abbott (1941) 179 Md. 249, 19 A. (2d) 169. But see to the contrary that the relation- 
ship of lessee-lessor is created. Tow v. Evans (1942) 194 Ga. 160, 20 S. E. (2d) 922. 

2Also if two or more persons desire to rent the box in an official or business capacity 
rather than their individual capacities, they may sign a business form of card such as 
the following forms (differing with the various banks): principle and agent (i.e., a deputy 
card), corporation, or partnership card. 

*For an example of joint access card, see Security-First National Bank v. Stack 
(1939) $2 Cal. App. (2d) 586, 90 P. (2d) 337. 
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The second type of co-renters card besides using the same 
language as the joint access card, also stipulates that the renters 
are joint tenants as to all of the property in the box and that 
the title or the right of survivorship will vest ‘in the survivor.’ 
This form will be referred to as a “joint tenancy card,” for it 
has been held to create a true joint tenancy in the contents of 
the box. The joint access card has been expressly held not to 
make the lessees joint tenants as to the property therein. 

It may also be noted that there is sometimes used a third 
type of card. This contract merely states that the undersigned 
parties are co-renters of the box. It says nothing concerning 
the right of survivorship. There has been no litigation in Cali- 
fornia concerning this third form. It cannot possibly be sup- 
posed that it would create any joint tenancy in the contents of 
the box. 

As to the two principal forms of joint rental cards, the law 
in California is seemingly clear as to the effect of signing the 
agreement upon the title to the property placed in the box. 
There is, however, more or less, a prevalent delusion in banking 
circles, that both types of cards create a joint tenancy. Two 
types of litigation arise out of these agreements: one is between 
the surviving tenant and the representative of the heirs of the 
legatees of the deceased joint tenant;° the other is between the 
bank and the representative of the heirs or legatees of the 
deceased tenant.° 


JOINT ACCESS CARD 


Security-First National Bank of Los Angeles v. Stack’ is 
the only California case interpreting the effect of the joint 
access card upon the contents in the safe deposit box. This is 
an appellate court decision and the question involved has never 
gone to the supreme court. In this case a husband and wife 
rented a joint safe deposit box.. In so doing they signed with 
the bank a joint access card, which read “right of access and 
possession of contents thereof” to the survivor. The husband 
subsequently passed away testate. The wife elected not to 
take under the will and contested the declaration therein that 
all of the property of the spouses was community property, 





“For an example of joint tenancy card, see Young v. Young (1932) 126 Cal. App. 
396, 14 P. (2d) 580. 


*For example, see Kirwans Administrator v. Citizens Union National Bank (1927) 
222 Ky. 65, 299 S. W. 1104. 


*For example, see Estate of Gaines (1940) 15 Cal. (2d) 255, 100 P. (2d) 1055. 
* Supra note 3. 
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upon the basis that the card signed made them joint tenants 
as to the securities and the contents of the box. ‘Therefore, 
she claimed all of that property by right of survivorship. The 
district court of appeal denied her claim, reasoning that the 
right of survivor to have access and possession did not render 
the parties joint tenants as to the contents of the box, but 
merely made them joint tenants as to the lease. No cases nor 
statutes were cited by the court as authority. This was a sound 
decision, for nothing was said in the agreement as to title. 
Right of possession must clearly be distinguished from owner- 
ship. One can have the right to possess property and still not 
hold the legal title. 


Other State Decisions 


In the early New York case of In re Brown,’ the court held, 
in accord with the Stack case, that the signing of a card giving 
the surviving spouse right of access, did not create a joint 
tenancy in the property in the box. Other states have reached 
a similar result, but New York is the only state that decided 
the case before the court upon the same ground as the Cali- 
fornia court, i.e. upon the basis of the language that was used 
in the card. The Rhode Island court in Millman v. Streeter® 
regarded the joint access card as only one factor in its decision. 
The court also found that the conduct of the parties was at 
variance with a true joint tenancy; and above all, that the bank 
was not a conduit through which the title to the contents of a 
safe deposit box, which it leased, coud be transferred from one 
tenant to another. The Missouri case of Napier v. Eigel,”° 
although it does not involve the signing of a joint rental card, 
is in point in reference to the factors which the various courts 
will weigh in determining if a joint tenancy has been created. 
In that case, the decedent had endorsed on an envelope in her 
safe deposit box “Emergency property of (decedent) or (sur- 
vivor)” ** The survivor claimed the contents of the énvelope, 
but the court held that there was not sufficient proof that a 
gift had been completed. It also required some change in the 
character of the possession from that of sole owner to co-tenant. 
In the Illinois case of In re Jirovec’s Estate" the court based 
its decision upon the technical ground that the words used in 
the joint access card, “either/or the survivor” to have access 


* (1914) 149 N. Y. S. 138, 86 Misc. Rep. 187. 


° (1941) 66 R. I. 341, 19 A. (2d) 254. 
© (1942) 350 Mo. 111, 164 S. W. (2d) 908. 
™ (1936) 285 Ill. App. 499, 2 N. E. (2d) 354; see Note 113 A. L. R. 573 at 575. 
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to the box did not create a joint tenancy, because the words 
either/or destroyed the essential requirement of unity of posses- 
sion. ‘The Pennsylvania court in In re Wohleber’s Estate” 
held that the fact that property is found in a safe deposit box 
leased jointly may raise a presumption of ownership, but here 
this presumption was overcome by sufficient evidence of owner- 
ship in another. Again, the fact that the words either/or were 
used in the rental card was a stumbling block to the survivor’s 
claim to the contents of the box. However, the Michigan court 
has held in the case of Lilly v. Schmock™ that because of the 
use of the words “either or survivor” a joint tenancy in the 
contents was created, although only a joint access card was 
signed. In this case, the decedent and his survivors had first 
rented a box signing a deputy or agency card, Subsequently, 
the decedent changed the form of card, obtaining a joint access 
card with his former deputies, giving all lessees the right to 
enter and remove the contents after decease of the other lessee. 
The court held that because the decedent had changed his form 
of rental card, he showed a definite intention to make his co- 
lessees joint tenants in the contents of the box, for the new card 
used the words “either or the survivor.” It is interesting to 
note that practically all of the joint rental cards in California 
use the words either/or, yet this has never been considered a 
decisive fxctor, nor even an element in the case worth mention- 
ing in this state. 

The Massachusetts court, also, has held contrary to the 
Stack case. In the case of Graham v. Barnes,”* the decedent, 
a 60-year-old man, had leased a joint box with a woman friend. 
They signed a joint access card. In the box he placed valuable 
bonds which were his separate property. The court held that 
on his decease his friend was entitled to the bonds by the right 
of survivorship, that the card had made the renters joint 
tenants as to the contents in the box. No distinction was made 
between access, possession, or ownership. 


Liability of the Bank 


As for the liability of the bank, it has never been decided in 
California whether the bank would be accountable for allow- 
ing the surviving renter of the box to take possession of the 
property of the decedent, were he to abscond with it. The 
banks contend that they would not be obligated to the repre- 





2 (1935) 320 Pa. 83, 181 Atl. 479. . 
* (1941) 297 Mich. 518, 298 N. W. 116. 
(1927) 259 Mass. 534, 156 N. E. 865. 
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sentatives of the decedent’s estate because the tenants had 
signed a contract permitting joint access. The arguments 
opposed to this contention are that the relationship of bailee- 
bailor exists, putting some duty of care upon the bank and 
that contracts against negligence are against public policy. 
In the case of Kirwan’s Admr. vy. Citizens’ Union National 
Bank,” Kentucky, two sisters had contracted for a joint box, 
with the survivor to have the right to enter. The surviving 
sister ran off with $3,200 in bonds belonging to the decedent. 
The administrator of the decedent’s estate sued the bank on 
the basis that the contract was illegal. ‘The court held that it 
was a good contract between the three parties, that it did not 
violate public policy, and that it was an exercise of the right 
of freedom of contract. The bank was held to be not liable. 
The Kansas court has held likewise. ** There are no cases hold- 
ing the banks responsible in this situation. The above Ken- 
tucky and Kansas cases are apparently the only decisions on 
the subject. 

District of Columbia,’ Michigan,’** Montana,”® and Texas” 
all have statutes which authorize banks to use the joint access 
card. Both the District of Columbia and the Texas statutes 
stipulate that the banks shall be exempt from liability when 
they use this form of card. The Michigan statute, alone, solves 
the principal problem that we are considering, by stating ex- 
pressly that the joint access and possession card which it au- 
thorizes does not have the effect of changing the title of prop- 
erty placed in the box. 


JOINT TENANCY CARD 


There are only two California cases which hold that a joint 
tenancy arises from the mere designing of a joint tenancy 
card when leasing a safe deposit box. Both of these cases 
went before the supreme court. The first case, Young v. 
Young,” was decided in 1982. The second, In re Gaines,” 
was decided in 1940. In the Young case, a husband and wife, 
when leasing a safe deposit box jointly, signed with the bank 





% Supra note 5. 

* Rankin v. Gough (Mo. App., 1928) 6 S. W. (2d) 640. 

7T). C. Code (1940) §§ 26-202. 

* Public and Local Acts—Michigan (1939) No. 330 (23.1123). 
*® Laws, Resolutions and Memorials—Montana (1939) c. 62, § 1. 
»” Tex. Stat.. (Vernon, Centennial ed., 1936) art. 54le. 

*! Supra note 4. 
* Supra note 6. 
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an agreement, stipulating that: “We hereby declare that all 
the contents of said safe now or hereafter placed therein, are 
our joint property and that title and right of survivorship there- 
to and to the whole thereof rests in the survivor of us as his or 
her separate property.” Nevertheless, the husband executed 
a will. Upon his decease, the wife contested the validity of 
the will so far as it referred to the property in the safe deposit 
box. She contended that by the agreement the property was 
held in joint tenancy. The court upheld her claim, that once 
property was put into the box, it was jointly held subject to 
the right of survivorship. Thus, the husband’s will was in- 
operative as to the contents. The decision was based upon the 
statutory ground that the husband and wife had the right, as 
between themselves, to enter into any agreement respecting 
their property. Although a written agreement was before the 
court, the parol evidence rule was not mentioned; but the court 
reached the result of limiting the evidence to the face of the 
contract, by stating that “it is not necessary to travel outside 
of the facts of this case.” The court opined that the parties 
knew what they were doing and wished to accomplish and that 
the husband was fully aware of what his act meant under the 
terms of the agreement. However, this raises a query: if, as 
the court says, Mr. Young knew the significance of his act, 
then why did he think that he could still wiil his property away? 
The court stated that “between themselves the parties had the 
right to make this agreement. It must therefore be considerd 
a binding agreement between them.” 

The opinion did not consider the strange result whereby 
merely signing a written agreement for a box in a safe deposit - 
vault changed the character of all property once placed therein. 
In fact, it did not even refer to the “agreement” as a rental 
card. In banking circles, however, this decision caused much 
confusion. It is known that at least one of the larger Northern 
California banks which had used rental cards similar to that 
used in the Young case, immediately ‘sent out a letter to the 
joint lessees of its safe deposit boxes, warning them that the 
title to their property had changed, advising them to consult 
their attorneys, and offering them a different type of lease to 
sign. Moreover the Safe Deposit Bulletin, which is a monthly 
publication edited by the Safe Deposit Society of New York, 
mentions the bewilderment brought about by the case. The 
bulletins contain the published review of the regular and con- 
vention meetings of the vault managers. Hardly a year has 
gone by without someone, member or guest speaker, criticizing 
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the Young case. Nearly every speaker has a different reason 
for disagreeing with the case. One member said that there was 
so much confusion upon the subject that he did not think it 
would be worth while publishing the discussion (about joint 
tenancy cards).** After the Young case a few of the banks 
began to change their forms of rental agreements. 

Although the testator’s intention to pass property by his 
will was defeated, the actual consequences of the judgment 
did not work an undue hardship to those involved, for the 
property had been acquired by the spouses subsequent to the 
marriage and thus partially belonged to the wife anyway. The 
application of this reasoning, however, can work a great in- 
justice when the relationship of the parties is more remote, as 
illustrated in the case of In re Gaines.** There the decedent 
and his grandnephew, the appellant, leased a joint safe deposit 
box, signing a joint tenancy card. It was really the decedent 
who took out the box and all of the property placed therein was 
his own separate property. The grandnephew did not keep 
a key to the box and never used it for his own purposes. Here, 
neither party realized the survivorship rights of joint tenants, 
for the uncle executed a will and the nephew continually ex- 
pressed the opinion that his uncle did not intend to make a gift 
of the property to him. He thought that the deceased’s pur- 
pose was to provide for convenience of access in the handling 
of the estate, of which the appellant had been made co-executor. 
It was not until one year after his great-uncle passed away 
that the appellant claimed a gift of the property to him as 
joint tenant and demanded the right of a survivor. The estate, 
in attempting to prove its case, was confronted with the parol 
evidence rule. As the court stated: “The rule comes into opera- 
tion when there is a single and final memorial of the under- 
standing of the parties. (Here the rental card) “When that 
takes place, prior and contemporaneous negotiations, oral or 
written, are excluded . . . in the absense of fraud, or due 
to influence, or an unsound mind.” The court, however, recog- 
nized an exception to the parol evidence rule, that the estate 
could prove that the property passed to the appellant in trust.” 
The theory accepted was that an agreement collateral to the 
main writing can still be introduced to show the purpose of the 
contract. This put upon the estate the burden of establishing 
a definite trust in the grandnephew to hold the property for 





“Safe Dep. Bul., June, 1944. 
* Supra note 6. 
See 9 Wigmore, Evidence (1940) § 2437; 3 Williston, Contracts (1936) § 635. 
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the benefit of the legatees. The estate’s evidence consisted 
mainly of statements of the appellant to the effect that his uncle 
did not intend to give him the property, which statements were 
excluded upon the ground of hearsay; that he did not “feel” 
he had any claim to the property. Also, it introduced a letter 
delivered to the grandnephew after his uncle passed away. It 
stated, in substance: “Enclosed please find the key to my safe 
deposit box . . . , which is in our joint names, said box 
contains most of my securities, . . . from my bank account 
which is in the name of my wife and self . . . You can 
immediately get in touch with . . . co-executor and start 
work on settling the estate.” In spite of this letter, the court 
held that although it recognized that evidence was introduced 
which tended to establish that the intent of the joint tenancy 
might be for “convenience” in “care” of the estate, there was 
not sufficient evidence to establish the exact purpose of the 
trust, and so the trust could not be proved. 

The court regarded as highly persuasive evidence proving 
decedent’s knowledge of the legal effect of his acts, the uncon- 
tradicted testimony of the clerk in the safe deposit vault who 
leased the box to the decedent. She testified that she asked 
the decedent whether he wanted the appeilant to sign as agent 
or whether he wanted a joint ownership contract; and that he 
selected the joint ownership form. Also, as part of her regular 
duty she explained that upon the decease of one of the parties, 
the contents belonged to the survivor. The court held that 
consequently the deceased intended to create a joint tenancy. 
The court did not refer to the fact that those were the only 
two types of rental cards that the bank offered the decedent. 
If he had taken the agency form, his grandnephew could not 
have had access to the property so that he could have the funds 
in his possession to start managing the estate. The judgment 
was that the nephew took all of the property in the box to the 
exclusion of the legatees under the will. 


Parol Evidence Rule 


If it can be shown that the interest of surviving co-depositor 
of funds in a bank account opened in the name of both parties 
was intended to be impressed with a trust,” or that a joint 
tenancy in the contents of a safe deposit box was intended as a 
trust, as an exception to the parol evidence rule, it would seem 
to follow that it may be shown that the signing of a joint 





* In re Kellogg (1940) 41 Cal. App. (21) 833, 107 P. (2d) 964; Randall v. Bank of 
America (1941) 48 Cal. App. (2d) 249, 119 P. (2d) 754. 
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tenancy card in a form creating apparently a joint tenancy 
of the contents, was not intended as a gift of his property by 
a depositor who places securities, etc., in the box.” It should 
be possible'to show that the signing of a joint tenancy card 
was intended as a mere matter of form for convenience without 
donative intent and to create a kind of agency for the benefit 
of an undisclosed principal for convenience in the administra- 
tion of his estate.” If such a showing of the intention of the 
parties is not allowed a great injustice may be done the parties 
by the mechanical application of the vague parol evidence rule 
which will impose great hardship on innocent parties by reason 
of a formal method of doing business and will create harmful 
results not contemplated by them. Otherwise one moment’s 
deposit of securities by an owner in the magic box will transfer 
an interest in joint tenancy to the other parties even though 
the securities be almost instantly removed by the depositor 
and sold to others. 

The object of the bank or safe deposit department in urg- 
ing the inclusion of a joint tenancy agreement in its safe de- 
posit contracts where several persons are to have access to the 
box is obviously to protect itself from possible liability for neg- 
ligence in supervision in permitting the withdrawal of the con- 
tents by an unauthorized person, particularly in event of the 
death of one of several co-lessees of the box. It is usually not 
the aim or desire of the co-depositors in the box to create a 
joint tenancy as to the contents. They sign an agreement to 
this effect simply as a matter of form in order to comply with 
the demand or request of the bank. 

It should be possible to show by parol evidence that the 
effect of this agreement is intended simply to grant the bank 
the same immunity from liability for negligence as custodian 
which it would have if the co-depositors were joint tenants with 
right of survivorship, in which case the survivor ieee have 
the right of withdrawal. 

As between the co-depositors a creation of a joint tenancy 
in the contents of the box should depend upon an actual in- 
tention of one depositor to make a gift to the other depositor. 
This intention must exist at the time of the deposit in the box. 
There should also be something that is equivalent to a delivery 
to the donee as a manifestation of this intent. A deposit in a 
box from which the depositor has the right of instant with- 





"See Note (1944) 149 A. L. R. 879 at 880-888. 
*See Note (1944) 149 A. L. R. 862. 
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drawal at any time without notice to the alleged donee is not 
such a surrender of dominion or manifestation of intention to 
give as would ordinarily be sufficient to transfer an interest by 
way of gift to the other depositor who knows nothing about it. 


Statutory Authority 


As authority for its decision, the court relied completely 
on the Young case, stating as the doctrnie of that case that 
“the joint tenancy cards signed by the parties with reference 
to both the safe deposit box and the bank accounts would, 
standing alone, be sufficient to create joint tenancies, that is, 
joint interest with right of survivorship to the whole.” How- 
ever, the Young case rested upon the right of a husband and 
wife to contract between themselves as to their property. There 
was no discussion of any gift, nor trust, nor effect of a joint 
tenancy safe deposit box rental card. Today, by statute in 
California, a sole owner can make another his joint tenant in 
personal property by written or oral agreement,” but this 
statute was not in effect at the time of either the Young or 
the Gaines cases. 


Decisions of Other States 


In the case of In Re Koester’s Estate, *° the appellate court 
of Illinois held in accord with the Gaines case that an agree- 
ment executed by joint lessees stating that they were joint 
tenants of the contents of the box with right of survivorship 
entitled the survivor to the property therein. It is interesting 
to note that an Illinois statute had abolished the right of sur- 
vivorship, “unless . . . reserved by will or other ‘instru- 
ment’ . . . The court held, that this was such an instru- 
ment, and so the claimant was even able to get around the strict 
legislation. In the New York case of Mercantile Safe Deposit 
Co. v. Huntington,” the court held that the joint tenancy card 
merely gave the parties joint access to the box. No other cases 
have been found on this exact phase of the subject, e. g., where 
the rental agreement expressly states “joint tenants as to the 
contents,” and there are no state statutes authorizing the use of 


* Cal. Civ. Code § 683. 

* (1936) 285 Ill. App. 594, 3 N. E. (2d) 102. 

* (1895) 35 N. Y. S. 390, 89 Hun. 465. 

However, see Lilly v. Schmock, supra note 13, wherein the court went even further 
than the Gaines case holding that a joint tenancy had been created merely because of 
the use of the words “either-or” in the light of the surrounding circumstances, although 
the lease did not state that there was any joint tenancy as to the contents of the box. 
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this form of card, as was found in the case of the joint access 
card. 

Circumstantial evidence: 'The reliance by the court upon 
the bank clerk’s explanation, referred to above, raises a subtle 
issue. An inquiry as to the ideas of safe deposit clerks in 
various banks in the Bay area was undertaken by the writer. 
Not one of them could tell the incidents of a joint tenancy. 
Many of them did not know that a will could not be made or 
that the parties presently had an equal title and equal interest 
in the property.*” Even the clerk’s explanation to Mr. Gaines 
on which the court rested its decision, that he knew that con- 
sequences of his acts, was inaccurate. ‘The clerk stated that 
upon the decease of one party, the contents belonged to the 
other. This is only a half truth, for what zeally happened was 
that upon signing the card, the contents belonged to the other 
party immediately, so that the title did not pass upon the 
decease of one of the tenants, for legally the survivor is con- 
sidered to have always had the title subject to the rights of 
survivorship in the other.** Thus, the Gaines case is the typical 
example of how unwary persons may become joint tenants 
without intending it or realizing what it really means. 

Advantages and disadvantages of joint tenancy: Joint 
tenancies were early favored at common law because the right 
of survivorship lessened feudal burdens.** Since that period 
has passed, it has tended to become disfavored because it de- 
feats the passing of any interest in the property by will or 
by inheritance to one’s spouse, heirs, or next of kin.” Many 
states have abolished joint tenancy or the incident of survivor- 
ship by legislation.** In California there must be an express 
declaration of joint tenancy in the instrument of creation.*’ 
The principal advantages of joint tenancy is recognized as the 
avoidance of probate proceedings and the expenditure of time 
and money incident thereto. Disadvantages may be found in 
the imposition of the above enumerated taxes. It has also 





* It is to be noted that there are, in addition to the bank (vault) clerks, managers 
of the safe deposit vaults in the main branches of the various banks who have a slight 
acquaintance with the problems involved through discussions at periodic meetings of a 
national safe deposit. For example, they are familiar with the issue raised in the Young 
case, but not with the legal explanation. These managers are few in comparison with the 
number of bank clerks who serve the public daily. 

<° See Estate of Gurnsey (1918) 177 Cal. 211, 170 Pac. 402. 

ae Real Property (3d ed. 1939) § 426. 


*See Notes (1942) 21 Ore. L. Rev. 159; (1940) 18 Tex. L. Rev. 282; (1910) 23 
Harv. L. Rev. 214. 

*? Reiss v. Reiss (1941) 45 Cal. App. (2d) 740, 114 P. (2d) 718; Swartzbaugh v. 
Sampson (1936) 11 Cal. App. (2d) 451, 54 P. (2d) 73. 
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been contended that there should be a quiet title suit where 
there is a large estate in joint tenancy to clear title to the 
property and this entails court procedure.** Another objec- 
tion is that creditors of the decedent are deprived of recourse 
to his interest in the property. Whether the disadvantages 
outweigh the advantages in most cases is a debatable and much 
debated question.” It depends upon the type of estate, the 
relationship of the parties, and their desires. 'The incidents 
of joint tenancy and its dangers are pointed out to show the 
need of consulting a careful and skilled attorney before put- 
ting a title in joint tenancy. The risks involved to laymen 
through some form of agreement often used by banks as to 
joint tenancy ownership of the contents of the box are indeed 
serious, 

The banks should be protected in the renting of joint safe 
deposit boxes and at the same time satisfy their customers 
without leading people unwittingly to become joint tenants 
of the property placed therein. Considering the increasing 
use of safe deposit boxes since they were introduced some 
eighty years ago, their method of use is not such a trivial 
matter that the legislature should neglect this problem. Many 
states already have some legislation.*° Furthermore, the term 
joint tenancy should be avoided in the renting of boxes. The 
term is misleading, because the words (joint) renters and 
(joint) tenants are synonomous to the layman. Some regula- 
tion by the legislature or by carefully drafted standardized 
agreements among those in the profession is very much needed. 





*Sinclair, The Dangers of Joint Tenancy (May 6, 1940) Barrons’ The National 
Financial Weekly 7. 

* (1986) 12 L. A. Bar Ass’n Bull., 6; Riordon, Dangers Involved in the Use of Gift 
Deeds and Joint Tenancies, Cal. St. Bar J., 14; 290-6; Okla. St. Bar J., 10:592-6; Sin- 
clair, loc. cit. swpra note 50. 

“See supra notes 17, 18, 19, 20. 








































BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Memorandum on Check Does not Preclude Recovery 
by Holder in Due Course 





Bost v. Block, Supreme Court of Oklahoma, 156 Pac. Rep. (2d) 611 





A memorandum on a check describing the payment intended by 
the check does not act as a notice to any one cashing said check of 
any facts which he is bound to investigate. 

Plaintiff, alleged that defendant, as maker, drew and delivered 
to the payee a $395 check payable to the order of an attorney. Payee 
subsequently endorsed and delivered this check to plaintiff, who 
cashed it at its full face value, in due course. Check was duly 
presented for payment and dishonored. Defendant’s answer was 
that the check which he had issued to attorney, was issued for a 
specific purpose, to-wit: ‘‘To be used as bond premium expense in 
closing Raymond Jackson ease.’’ Plaintiff, filed a demurrer to the 
amended answer, which was sustained. Defendant elected not to 
plead further and judgment was rendered against him. The de- 
fendant contended plaintiff was placed on notice by the memorandum 
placed on the check, to-wit: ‘‘To be used as bond premium expense 
in closing Raymond Jackson ecase.’’ The check as presented to be 
cashed by the plaintiff contained on its face the following language: 
‘‘To be used as expense in closing Raymond Jackson case.’’ 

It was held that the check being otherwise negotiable, was not 
rendered non-negotiable by the insertion therein of a reference to 
the transaction out of which it arose because of any recital for any 
consideration for which it was given. The memorandum contained 
on the face of the check did not impose on the plaintiff any duty or 
inquiry of investigation. 

The defendant’s contention that there had been an alteration and 
elimination of the words ‘‘bond premium’’ could not be sustained, 
inasmuch as there was no allegation by the defendant that the 
plaintiff took part in the alteration or had any knowledge of facts 
or circumstances to put him on notice. The language of the statute 
48 O. S. 1941 Sec. 266 is as follows: 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 631. 
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**But when an instrument has been materially altered and is in 
the hands of a holder in due course, not a party to the alteration, he 
may enforce payment thereof according to its original tenor,’’ 
entitled the plaintiff to recovery against the defendant. 


Action on a check by Irving Block against W. C. Bost. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

John A. Goodall, of Stilwell, for plaintiff in error. 

Remington Rogers, of Tulsa, for defendant in error. 


CORN, J.—Irving Block, plaintiff, alleged that W. C. Bost, de- 
fendant, as maker, drew and delivered to the payee a $395 check payable 
to the order of George C. Adams, attorney; that payee endorsed and 
delivered this check to plaintiff, who cashed it at its full face value, in 
due course. Check was duly presented for payment and dishonored. 

Bost’s answer was that the check which he had issued to one George C. 
Adams, attorney, was issued for a specific purpose, to-wit: ‘‘To be used 
as bond premium expense in closing Raymond Jackson case.”’ 

Block filed a demurrer to the amended answer, which was sustained. 
Bost elected not to plead further and judgment was rendered against 
him. 

The defendant contends Block was placed on notice by the memoran- 
dum placed on the check, to-wit: ‘‘To be used as bond premium expense 
in closing Raymond Jackson case.’’ 

The check as presented to, and cashed by, plaintiff contained on its 
face the following language: 


To be used as expense closing Raymond Jackson case.’’ 


In Oklahoma State Bank of Ada v. Hanover Fire Ins. Co., 169 Okl. 
116, 36 P.2d 43, 45, we held: 


‘It is well settled that a note or bill, otherwise negotiable, is not 
rendered non-negotiable by the insertion therein of a reference to the 
transaction out of which it arose, or the recital of the consideration for 
which it was given. Slaughter v. Bank of Bisbee, 17 Ariz. 484, 154 P. 
1040; People’s Bank v. Moore, 201 Ala. 411, 78 So. 789; Ridgely Nat. 
Bank v. Patton, 109 Ill. 479.’ ‘ 


Such memorandum did not impose on plaintiff any duty of inquiry 
or investigation. See 8 American Jurisprudence, 140, par. 402: 


“‘The cases generally hold that memoranda on checks describing the 
funds and the source from which they come, or the payment intended by 
the cheek do not act as a notification to a bank, or other person discount- 
ing them, of any facts which it is bound to investigate.’’ 


The answer of the defendant as amended was to the effect that the 
check contained the language, ‘‘To be used as bond premium expense in 
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closing Raymond Jackson case.’’ The only alteration contended for by | 
defendant is the elimination of the words ‘‘bond premium.’’ 

There is no allegation in defendant’s answer that plaintiff took part 
in the alteration or had any knowledge of facts or circumstances to put 
him on notice. 


‘*But when an instrument has been materially altered and is in the 
hands of a holder in due course, not a party to the alteration, he may 
enforce payment thereof according to its original tenor.’’ 48 O. S. 1941 
§ 266. 


Even if the alleged alteration was material, which we do not hold, 
under the above statute, and answer of the defendant, plaintiff could 
still recover. 

It having been called to our attention that a supersedeas bond was 
given in this case, and requesting this court to render judgment thereon, 
judgment is therefore rendered upon same against the principal and 


sureties, 
Judgment affirmed. 


Check Intended As Gift Not Cashed Prior to Donor’s 
Death Held Revoked 


St. Francis Hospital v. Central Trust Co., Supreme Court of Kansas, 
155 Pac. Rep. (2d) 445 


‘Where decedent in his lifetime executes and delivers to a hospital 
a check with intention that hospital shall have, as a gift, the sum 
represented thereby upon presenting check to the bank, but the check 
is not cashed prior to the death of decedent, it is held that the death 
of the decedent revokes the check. The execution and delivery of 
the check to the hospital does not result in a valid gift inter vivos. 
The decedent cannot make his own check the subject of a gift which 
in absence of payment may be enforceable against the estate of the 
decedent as donor. 


Proceedings in the matter of the estate of Fletcher H. Brown, 
deceased, on the claim of St. Francis Hospital on a check executed by 
the decedent, opposed by Central Trust Company, executor. From a 
judgment for executor, the hospital appeals. 

Affirmed. 

Marlin 8. Casey and Randal C. Harvey, both of Topeka, for appellant. 

Walter T. Chaney, of Topeka, for appellee. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 285. 
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PARKER, J.—This case originated in the probate court by the filing 
of a claim for allowance against an estate. The claim was based upon 
a check payable to the St. Francis Association, for $10,000, which had 
not been cashed during the lifetime of its maker. In probate court a 
demurrer was sustained to the claimant’s evidence and it appealed to 
the district court where a similar demurrer to the evidence was again 
sustained. This appeal is from that ruling. 

The real nature of the claim is best disclosed by the pleading filed by 
the claimant in probate court, on the allegations of which it must, of 
course, rely for recovery. Material portions thereof read: 


‘‘The petitioner, St. Francis Hospital, alleges that it is a charitable 
hospital, operated in Shawnee County, Kansas, by the Sisters of Charity 
of Leavenworth, Kansas; that its correct post office address is 1719 West 
6th Street, Topeka, Kansas; that the petitioner has a demand against 
the estate of Fletcher H. Brown, deceased, amounting to the sum of 
ten thousand dollars ($10,000.00), with interest thereon at the rate of 
six per cent per annum from the 10th day of May, 1943, which demand 
is based upon a check drawn by the decedent, Fletcher H. Brown, on 
May 10, 1943, upon the Central National Bank of Topeka, Kansas, 
payable to ‘Saint Francis Association,’ which was intended for and is 
the same organization as the claimant, which check was signed by the 
decedent, Fletcher H. Brown, and was delivered by him to petitioner 
on said date; and which check was duly presented for payment within 
a reasonable time to the Central National Bank at its place of business 
in Topeka, Kansas, and payment thereof was refused by said bank for 
the reason that decedent did not have sufficient funds on deposit subject 
to check at the time the same was presented for payment, and the same 
is wholly unpaid. <A true copy of said check is hereto attached, marked 
Exhibit A, and made a part of this petition.’’ 


Since the questions submitted for appellate review relate only to 
alleged errors in the rejection of evidence and the sustaining of a de- 
murrer to the evidence on the ground that under all such evidence the 
check for $10,000, was a gift without consideration and not a proper 
charge against the estate allegations of the answer become immaterial 
and will not be related. It suffices to say they were sufficient to raise 
an issue of liability on the instrument in question. 

Fortunately, in our consideration of the evidence we not only can 
give force to the rule that all competent evidence must be accepted as 
true and indulge all reasonable inferences to be drawn therefrom in 
favor of the party adducing it, but can proceed on the premise, that 
without regard to what the effect of their testimony might be so far as it 
affected the ultimate result of the litigation, all witnesses testified 
candidly, fairly and frankly with respect to the events and circumstances 
leading up to the execution and delivery of the check and subsequent 
acts and conduct of the parties pertaining thereto. 

We shall first relate the facts which tend to make up the over-all 
picture of what this lawsuit is about. Subsequently, we will refer to 
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specific testimony which in our opinion is not only indicative of its true 
nature and character but determinative of its result. 

In the spring of 1943 Fletcher H. Brown and Cora M. Brown, his 
wife, who were well advanced in years were living in and residents of 
Topeka. They had no children. On April 16, 1943, Mrs. Brown became 
ill and was taken to St. Francis hospital and remained there as a patient 
for about eight weeks. During that time Mr. Brown visited his wife 
several times a day, and became well acquainted with the Sisters, nurses 
and employees at the hospital. Early in the morning on May 10, 1943, 
while Mrs. Brown was still in the hospital, but at a time when all her 
bills were paid, Mr. Brown came to the hospital and handed Sister 
Barbara, who was in charge of the office, a check for $10,000, drawn on 
the Central National Bank and payable to ‘‘Saint Francis Association.’’ 
After some conversation, the check was accepted. On the same day it 
was endorsed and handed to the bank for deposit. An official of the 
bank advised the Sisters who presented it for payment that Mr. Brown 
did not have enough money deposited in the bank at the time to cash the 
check, but that he had plenty of money and just did‘not happen to have 
that amount on deposit at the time. At the suggestion of someone the 
check was taken back to the hospital and it was never again presented 
to the bank for payment. Later, Mr. Brown was advised of the attempt 
to cash the check and that payment had been refused because he did not 
have enough money on deposit. His reply was that if they would take 
the check down the following Tuesday he would have enough money 
deposited to pay it. A few days later Mr. Brown and C. F. Adelman, 
identified by the bank as the former’s business manager, came to the 
hospital. There Mr. Brown, in the presence of the Sisters, told Mr. 
Adelman he knew that the check was for $10,000, and that he wanted 
them to have it. Later Mr. Brown and Mr. Adelman went to the bank 
for the purpose of taking money from Mr. Brown’s safety deposit box 
and depositing it to the credit of his open account so that the check 
might be cashed, but because of differences between the two as to who 
should take the money from the box which did not have anything to do 
with a lack of desire to refrain from taking that action, the box was not 
opened and the money was never placed in Mr. Brown’s checking account. 
A few weeks later, on June 11, 1943, a guardian was appointed for him 
and on July 25, 1943, he died, leaving a will which made no provision 
for payment of the check. 

We now direct our attention to the specific portions of the testimony 
to which we have previously referred. They deal with what was said 
and done by Mr. Brown at or about the time of the delivery of the check. 

Sister Mary Euthalia testified on direct examination in part as 
follows: The Sister in the office called for her and when she went in 
Mr. Brown handed her a check and said this is for you. That on the 
oceasion that Mr. Brown and Mr. Adelman were at the hospital the 
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latter asked Mr. Brown (referring to the check) if he wanted the Sisters 
to have this and Mr. Brown said yes. 

On cross-examination she stated: Mr. Brown didn’t say anything 
about why he had given them the check nor for what purpose it was 
given. She was then asked this question ‘‘And he was not obligated to 
St. Francis hospital in any manner at all?’’ To which she replied, ‘‘ No, 
unless he would feel that St. Francis hospital needed the money.’’ 

Sister Mary Claudia, the treasurer of the hospital, also testified. Her 
testimony with respect to the same subject was: She was present during 
a conversation between Mr. Brown, Mr. Adelman and Sister Euthalia; 
she brought the check and gave it to Mr. Brown who then said, he 
wanted us to have the check; when Mr, Adelman asked Mr. Brown if he 
intended to give the Sisters the check, the latter said, yes he did. 


On cross-examination she stated: When Mr. Brown handed the 
check to Sister Barbara she thought he wanted to pay his wife’s bill, 
and she told him it was paid to date; he said he knew it was, but that 
wasn’t for his wife’s bill; he said, I want to give it to you; on a later 
occasion Mr. Brown made the statement he had given us the check in 
appreciation of what we had done for Mrs. Brown. 

Referring to a conversation between Mr. Brown and Sister Euthalia 
which took place while she and Sister Barbara were present, Sister 
Claudia made the following statement: Sister Euthalia said to Mr. 
Brown, ‘‘ What is this for?’’ He said, ‘‘It is for you.’’ She said, ‘‘Do 
you know that this check is for $10,000?’’ and he said, ‘‘ Yes I do,’’ and 
he says, ‘‘It is for you,’’ and she said, ‘‘ What for?’’ and he said, ‘‘To do 
whatever you want to do with it.’’ 

The record also shows that at the request of counsel for respondent 
it was agreed, Sister Claudia be recalled as a witness to testify that in 
the probate court she was asked the following question: ‘‘Was this just 
a matter of a donation or gift?’’ to which she answered, ‘‘It was a gift.’’ 

Mr. Adelman testified on behalf of the claimant regarding the 
conversation at the hospital. He was asked to state what was said 
between him and Mr. Brown or between Mr. Brown and any of the 
parties on that occasion. His reply was: ‘‘ Well, he said it was just the 
way he wanted it. I said ‘You want to give the Sisters a check for 
$10,000?’ And he said, ‘That is just the way I want it.’ ’’ 

It was to the evidence as we have just related it the court below 
sustained a demurrer. We are now asked to hold that it erred in that 
ruling. 

Before attempting to dispose of contentions advanced by counsel 
for appellant it should be stated that the giving of the check under the 
circumstances and conditions revealed by the evidence did not result 
in a valid gift inter vivos of the sum named therein. That such is true 
cannot be seriously questioned. 
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Recently this court had occasion to pass upon the requisites of a 
gift inter vivos. In the case of In re Estate of Baumstimler, 159 Kan. 
316, 153 P.2d 927, we held: ‘‘In order that a gift inter vivos be valid, 
there must be an intention of the donor to transfer title to the property 
to the donee, a delivery by the donor to the donee, and an acceptance by 
the donee, and if anything remains to be done, the transaction constitutes 
only an executory agreement to give and title does not pass.’’ (Syl. J 1). 

Under our statute (G.'S. 1935, 52-1706), a check does not amount to 
an assignment of funds. It is merely an order or request to pay another 
from one’s deposit, which the payee may obtain by calling for it (see © 
Baker-Evans Grain Co. v. Ricord, 126 Kan. 107, 267 P. 14 and Anderson 
v. Elem, 111 Kan. 713, 208 P. 573, 23 A. L. R. 1202). Therefore, in 
order to consummate a gift inter vivos of money, until appellant had 
presented its check for payment and it had been paid or accepted there 
remained something for it to do. 

Nor can it be doubted that the great weight of authority supports 
the proposition that the mere delivery of a donor’s personal check of 
itself does not constitute a valid gift. as it is revocable at any time prior 
to its acceptance or payment by the bank on which it is drawn and is 
revoked by the death of the donor. 

A: general statement and discussion of the principle to which we have 
just referred can be found in 38 C. J. S., Gifts, § 55, pp. 841, 843, § 60, 
pp. 848, 849; 24 Am. Jur. 779, 781, §§ 95, 98 and Thornton on Gifts and 
Advancements 292, § 314. 

See, also, 27 L. R. A., N. S., note 308; 20 A. L. R., annotation 177; 
44 A. L. R., annotation 625 and 53 A. L. R., annotation 1119, where 
numerous cases dealing with the same subject are listed. 

Unfortunately, and we use that term advisedly for we are convinced 
that up to the date of his death Mr. Brown desired to make appellant 
an object of his bounty, a careful review of the evidence, compels the 
conclusion that his intention was to give the hospital a check which 
when presented and paid would result in its receiving the amount of 
money named therein. He recognized the excellent work, both charitable 
and private, it had been doing in the community where it was located. 
He appreciated the attention, care and consideration both he and 
Mrs. Brown had received at the efficient hands of those who were charged 
with the administration of its affairs. Without being indebted to the 
appellant and without any preliminary remarks or negotiations he left 
the check at the desk with the statement, ‘‘This is for you.’’ True other 
conversations took place with respect to the subject of the gift. They 
have all been related and will be found herein. Without reviewing 
what was said and done after delivery and when payment had been 
refused it can be stated those conversations only serve to strengthen 
such an interpretation. All the testimony so far as it relates to state- 
ments, acts and conduct of the interested parties, conclusively evidences 
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that not only Mr. Brown, but those in charge of the hospital and Mr. 
Adelman who subsequently came into the picture, regarded the entire 
transaction as having effected, a gift of the check which was to be paid 
when presented at the bank on which it was drawn. No other testimony 
appears in the record which can either by inference or intendment, be 
considered as evidencing any other intention or purpose. Faced by 
such facts and circumstances we can only conclude, as did both the pro- 
bate and district courts, that since the check had not been cashed on 
the date of Mr. Brown’s death it was revoked by that occurrence under 
the well established doctrine that one cannot make his own check the 
subject of a gift, so that in the absence of payment it can be enforced 
against the estate of the donor. 

Counsel for appellant base their client’s right to recovery almost 
entirely upon the proposition the circumstances revealed by the evidence, 
including evidence offered by them and rejected by the trial court to 
which we shall presently refer, disclosed a subscription contract for 
which there was a valid consideration and that therefore their claim is 
enforceable as such against the estate of the maker of the check. They 
refer to our decisions and particularly to Cotner College v. Hyland, 
133 Kan. 322, 299 P. 607 and Southwestern College v. Hawley, 144 Kan. 
652, 62 P.2d 850. It is true this court has always been liberal in its 
construction of subscription agreements and has recognized them as 
favorites of the law because calculated to foster and encourage public 
and quasi-public enterprises. We shall do so again and we have no 
quarrel with the rule announced in the cases cited by appellant or others 
which deal with the subject. The error in the argument advanced by 
appellant’s counsel is that the facts here do not bring them within the 
application of the rule there announced. There is not a scintilla of 
evidence in the entire record, either that received or rejected, to support 
the contention a subscription agreement was within the contemplation 
of the parties at the time of the execution and delivery of the check and 
it most assuredly does not disclose that such an agreement was entered 
into by them. Under the evidence disclosed by the record we would be 
obliged to hold, in order to sustain appellant’s contention, that the mere 
delivery of a check in an amount certain to an institution which is 
engaged in activities both charitable and private and supported in part 
by the contribution of others interested in its work results in an enforce- 
able subscription contract. This we cannot do.. To so hold would 
nullify long established and fundamental principles of law pertaining 
to the validity of gifts, both causa mortis and inter vivos. 

Another argument advanced is that a check imports consideration 
and it was not necessary for appellant to produce evidence nor to con- 
clusively establish that a consideration existed for its execution and 
delivery. Perhaps not. There is such a rule but another, just as potent, 
supplies the answer to this contention. Even though want of considera- 
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tion is an affirmative defense to a written instrument a plaintiff can 
dispense with the necessity of proof of its existence if in his case in chief 
he establishes by his own evidence that no consideration existed for the 
execution of the contract on which he bases his right of recovery. Here, 
the appellant elected to and did produce evidence, which, as we have 
seen, conclusively established the gift of a check without consideration. 
Therefore, the trial court’s ruling sustaining the demurrer to its evidence 
was proper. 

A final contention is that there was error in rejecting evidence, most 
of which related to the character and amount of charitable work per- 
formed by appellant in the conducting of the work in which it is engaged 
and the manner in which it obtained a portion of its operating funds. 
This evidence could only be material in the event there was testimony to 
substantiate appellant’s theory its claim was in fact based upon a 
subscription contract rather than gift. Since, as we have concluded, 
there was no evidence to sustain that contention there was no error in 
the rejection of such evidence. On the motion for new trial appellant 
offered the affidavit of C. F. Adelman, who testified as a witness at the 
trial. Its contents pertained to further and additional conversations had 
with Mr. Brown regarding his reasons for giving the check and in 
addition contained the statement that the latter had never expressed 
to him any desire of revoking or cancelling such check, that he had 
always insisted he was going to make it good and that on his deathbed 
he requested him to see that appellant got the money on it. All of this 
testimony could have been offered during the trial and is perhaps subject 
to the rule that newly discovered evidence in order to constitute grounds 
for the granting of a new trial must be such as could not have been 
produced by reasonable diligence at the trial. Be that as it may, we are 
not inclined to dispose of the question on that ground. Our examination 
of the affidavit not only fails to reveal anything tending to show the 
existence of a subscription contract but in our opinion fortifies our 
conclusion the check was delivered as a gift and its donor simply failed 
to make good on his intention it should be paid out of funds deposited by 
him in the bank. The appellant was not prejudiced by the rejection of 
this evidence and its admission even if a new trial had been granted 
could not change the result. In any event the trial court did not abuse 
its discretion in refusing to grant a new trial on the strength of its 
contents. 

Under all the facts and circumstances revealed by the appellant’s 
own witnesses the well grounded and uniformly accepted principles of 
law to which we have referred not only justified but required the sustain- 
ing of the demurrer to the evidence when it was presented by the 
appellee in the court below. 

The judgment is affirmed. 





508 THE BANKING LAW JOURNAL 


Stock Certificates of “Holder”? Kept Outside State 
Held Subject to Execution and Satisfaction 
of Judgment 


Hodes v. Hodes, Supreme Court of Oregon, 155 Pac. Rep. (2d) 564 


The word ‘‘holder’’ as used with reference to negotiable instru- 
ments means anyone in actual or constructive possession of the note 
and entitled at law to recover or receive its contents from the parties 
to it. 

A judgment debtor who resided in Oregon owned certain shares 
of stock of an Oregon corporation. The shares were kept by the 
judgment debtor in a safety deposit box in Vancouver, Washington. 
The court held that the shares were subject to execution and satis- 
faction of judgment, inasmuch as the judgment debtor, pursuant to 
the provisions of the Uniform Stock Transfer Act; O. C. L. A. sees. 
78-113, was the ‘‘holder’’ of said shares of stock. It was further held 
that if the judgment debtor should refuse to obey the order of the 
court to produce the certificates of stock to satisfy judgment and 
execution, the court would have jurisdiction under statute, to appoint 
a receiver and to require the judgment debtor to transfer the certifi- 
cates to such receiver and to execute any other instruments needed 
to enable the receiver to obtain said certificates of stock. 


Suit for divorce by David Hodes against Sarah Hodes, wherein 
defendant filed a cross-complaint for separate support and maintenance. 
The defendant obtained a decree of permanent separate support and 
maintenance, the plaintiff failed to make the monthly payments and 
defendant caused execution to be issued to collect the delinquent 
monthly installments. From an order requiring plaintiff to deliver 
certificates of stock to the sheriff of Multnomah county to be levied upon 
and sold and proceeds thereof applied in satisfaction of the judgment in 
favor of defendant, the plaintiff appeals. 

Affirmed. 

Leland F. Hess, of Portland, for appellant. 

Barnett H, Goldstein, of Portland, for respondent. 


BAILEY, J.—The circuit court for Multnomah county on November 
5, 1941, granted to the defendant a decree of permanent separate support 
and maintenance from the plaintiff, on her cross-complaint in a suit for 
divorce instituted by the plaintiff. The decree further provided for the 
payment of $150 per month by the plaintiff to the defendant for her 
‘separate support and maintenance and for the support of the minor child 
of the parties. 

The plaintiff failed to make the monthly payments, and after several 
unsuccessful attempts to enforce the decree of the court by contempt 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 107. 
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proceedings, the defendant caused execution to be issued to collect the 
delinquent monthly installments. Before the return of the writ of © 
execution by the sheriff, the defendant filed an affidavit in which she 
stated that there was due and ®wing to her from the plaintiff, on the 
decree for separate maintenance, the sum of $575; that execution had 
been issued thereon against the property of the plaintiff; and that the 
defendant believed that the plaintiff had property liable to execution 
which he refused to apply to the satisfaction of the decree. She asked 
that the plaintiff be required to appear before the court and ‘‘be 
examined under oath touching his property,’’ and that, pending such 
hearing, the plaintiff be restrained from ‘‘transferring, disposing of, 
encumbering or interfering with any of his said property not exempt 
by law from seizure or sale upon execution.’’ In accordance with that 
request, an order of the court was entered on January 6, 1944, requiring 
the plaintiff to appear before it on January 21 of that year and enjoining 
him, ‘‘pending this proceeding, from selling, transferring, encumbering 
or in any manner disposing of any of his property liable to execution.’’ 

After a hearing the court found that the plaintiff was the owner of 
71 shares of the capital stock of States Lumber Company and 400 shares 
of capital stock of the O. W. Trading Company, Inc., both Oregon 
corporations; that at the time of the hearing before the court the certifi- 
cates of such stock were ‘‘held by judgment debtor in a safety deposit 
box in Vancouver, Washington’’; and that such certificates were in his 
possession and under his control. Based upon those ‘findings, the court 
on February 14, 1944, ordered the plaintiff to deliver the certificates of 
stock to the sheriff of Multnomah county, Oregon, within five days from 
the date of the order, to be levied upon and sold and the proceeds thereof 
applied in satisfaction of the judgment in favor of the defendant. From 
this order the plaintiff has appealed. 

One of the principal contentions advanced by the plaintiff is that the 
shares of stock owned by him in the two Oregon corporations above 
mentioned are not property in Multnomah county ‘‘liable to execution,”’ 
inasmuch as the certificates of the shares of stock are not in Oregon but 
in the state of Washington. He asserts that under the uniform stock 
transfer act, adopted in Oregon in 1935, Oregon Laws 1935, chapter 239, 
and now codified as § 78-101 to and including § 78-124, O. C, L. A., stock 
certificates are personal property and no longer merely evidences of 
ownership of shares of stock. 

At common law, shares of stock of a corporation were not subject 
to levy or attachment. 6 C. J., Attachment, § 395, page 212;7C.J.8., | 
Attachment, § 79; Mills v. Jacobs, 333 Pa. 231, 4 A. 2d 152, 122 A. 
L. R. 333; Elgart v. Mintz, 123 N. J. Eq. 404, 197 A. 747. Legislation 
to enable creditors to reach this type of property has been enacted in 
most jurisdictions, by virtue of which shares of stock in incorporated 
companies may be attached. 7 C. J. S., Attachment, § 79, page 253. 
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In Oregon since the enactment of the code of civil procedure of 1862 
provisions have been in effect for the attachment of corporate stock and 
sale thereof on execution. One such provision is the following: ‘‘The 
rights or shares which such defendant*may have in the stock of any 
association or corporation, together with the interest and profits thereon, 
and all other property in this state of such defendant, not exempt from 
execution, shall be liable to be attached. The sheriff shall note upon 
the writ the date of its delivery to him, and shall make a full inventory 
of the property attached, and return the same with the writ.’’ § 7-205, 
O. C. L. A. 

Section 7-206, O. C. L. A., specifies that rights or shares in the stock 
of a corporation shall be attached by the sheriff by leaving a certified 
copy of the writ of attachment ‘‘with such person or officer of such... . 
corporation as this code authorizes a summons to be served upon.’’ 

By subdivision 4 of § 6-1501, 0. C. L. A., it is provided that under a 
writ of execution the property of a judgment debtor ‘‘shall be levied 
on in like manner and with like effect as similar property is attached.’’ 

Prior to the adoption of the uniform stock transfer act in 1935, shares 
of: stock in Oregon corporations were liable to execution. The plaintiff 
does not claim otherwise, but asserts that since the adoption of the 
uniform law the situs of the stock is that of the certificate representing 
it, and that inasmuch as the certificates here in question are not in 


Oregon, the stock is not in this state and therefore is not liable to 
execution. 


The essential features of the uniform stock transfer act have been 
adopted in thirty-six states and the territory of Alaska. 6 U. L. A. 1943, 
page 6. The main purpose of that act is to make certificates of stock 
‘as far as possible the sole representative of the shares which they 
represent.’’ Mills v. Jacobs, supra [333 Pa. 231, 4 A. 2d 154];6U.L. A. 
2, commissioner’s note. By § 1 of the uniform stock transfer act 
(§ 78-101, O. C. L. A.), a transfer of a stock certificate is made to operate 
as a transfer of the shares represented thereby, without regard to transfer 
on the books of the company. Bloch-Daneman Co. v. J. Mandelker & 
Son, Inc., 205 Wis. 641, 238 N. W. 831; Mills v. Jacobs, supra; Elgart v. 
Mintz, supra. 

. Whether or not the plaintiff’s shares of stock are subject to attach- 
ment and sale on execution is governed by § 78-113, O. C. L. A. (§ 13 of 
the uniform stock transfer act), reading as follows: ‘‘No attachment or 
levy upon shares of stock for which a certificate is outstanding shall be 
value [valid] until such certificate be actually seized by the officer 
making the attachment or levy, or be surrendered to the corporation 
which issued it, or its transfer by the holder be enjoined. Except where 
a certificate is lost or destroyed, such corporation shall not be compelled 
to issue a new certificate for the stock until the old certificate is sur- 
rendered to it.’’ 
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Three alternative means are specified in the section last quoted for 
making effective an attachment or levy on stock, to wit: (1) by actual ° 
seizure of the certificate; (2) by surrender of the certificate to the 
corporation which issued it; and (3) by enjoining the holder from 
transferring it. Bloch-Daneman Co. v. Mandelker & Son, Inc., supra; 
Johnson v. Wood, 189 A. 613, 15 N. J. Mise, 150; Elgart v. Mintz, supra; 
Harbridge v. American Nat. Bank, 177 Wis. 206, 187 'N. W. 853. In the 
instant case the certificates were not seized by the execution officer or 
surrendered to the respective corporations. The owner of the certificates, 
however, is a resident of Oregon, and within the jurisdiction of the court. 

The word ‘‘holder’’ is not defined by the uniform act. It is often 
used in reference to negotiable instruments, and when so employed it 
means ‘‘anyone in actual or constructive possession of the note, and 
entitled at law to recover or receive its contents from the parties to it.’’ 
Bower v. Casanave, D. C., 44 F. Supp. 501, 506; National Exchange 
Bank v. Wiley, 195 U. S. 257, 25 S. Ct. 70, 49 L. Ed. 184. Elements of 
negotiability of certificates of corporate stock have been supplied by the 
uniform act. Turnbull v. Longacre Bank, 249 N. Y. 159, 163 N. E. 135; 
Bank of United States v. Cooper-Bessemer Corp., 146 Mise. 20, 261 
N. Y. S. 687; Mason v. Public Nat. Bank & Trust Co., of New York, 262 
App. Div. 249, 28 N. Y. S. 2d 416; Harbridge v. American Nat. Bank, 
supra; Untermyer v. State Tax Commission, 102 Utah 214, 129 P. 2d 
_ 881; § 78-101, 0. C. L. A. 

We think that it was the intention of the National Conference of 
Commissioners on uniform state laws, in drafting the uniform stock 
transfer act, and the legislature in enacting it, to give to the word 
‘‘holder’’ as therein used substantially the same meaning that it has 
when applied to negotiable instruments. As thus defined, the holder 
of a certificate of shares of stock is the one who has actual or constructive 
possession of it and is entitled to the rights and benefits inherent in the 
ownership of the shares of stock represented by such certificate. 

Under this construction the plaintiff is the holder of certificates of 
the stock owned by him in the two Oregon corporations hereinbefore 
mentioned, although such certificates are now in a safety deposit box in 
Vancouver, Washington. He at least has the constructive, if not the 
actual, possession of the certificates and is entitled to all the benefits of 
ownership. No one else has the actual possession of the certificates, or 
any interest in them. 

In the case before us, the holder of the certificates is the judgment 
debtor. He is a resident of Oregon, where the judgment against him 
was obtained and where the corporations issuing such certificates are 
domiciled. A factual situation is thus presented whereby the shares of 
stock owned by the judgment debtor may be attached or levied on by 
the sheriff leaving a certified copy of the writ of attachment, or execution, 
as the case may be, with the proper officer of the respective corporations, 
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§§ 6-1501 and 7-206, O. 'C. L. A., and by an order of court enjoining 
the holder of the certificates from transferring them. § 78-113, 
O. C. L, A.; Progressive Building & Loan Ass’n v. Rudolph, 113 N. J. L. 
204, 172 A. 884; Trade Bond & Mortgage Co. v. Schwartz, 303 Ill. App. 
165, 24 N. E. 2d 892; Harbridge v. American Nat. Bank, supra. 

We are here dealing with certificates of corporate stock issued after 
the taking effect of the uniform stock transfer act. Had such certificates 
been issued prior thereto, the provisions of the act would have no 
application. § 78-123, O. C. L. A. 

The last sentence of § 78-113 (§ 13 of the uniform act) reads as. 
follows: ‘‘ . . . Except where a certificate is lost or destroyed, such 
corporation shall not be compelled to issue a new certificate for the 
stock until the old certificate is surrendered to it.’’ 

The following section, 78-114, O. C. L. A. (§ 14, uniform act) provides 
as follows: ‘‘A creditor whose debtor is the owner of a certificate shall 
be entitled to such aid from courts of appropriate jurisdiction, by injunc- 
tion and otherwise, in attaching such certificate or in satisfying the 
claim by means thereof as is allowed at law or in equity, in regard to 
property which cannot readily be attached or levied upon by ordinary 
legal process. ’’ 

Unless some means were provided whereby the holder of a certificate 
might be required to surrender it, the purchaser thereof on execution 


would, in many instances have no way of procuring from the corporation 
a new certificate. It was with this thought in mind that the last-men- 
tioned section was included in the act. 


The question arises whether the remedy provided by § 78-114 is 
available to a creditor in the court in which judgment was rendered, 
regardless of whether such judgment was procured in an action at law 
or suit in equity. We think it is. 

In Phelps v. Mutual Reserve Fund Life Ass’n, 6 Cir., 112 F. 453, 458, 
61 L. R. A. 717 (affirmed 190 U. S. 147, 23 S. Ct. 707, 47 L. Ed. 987), 
Judge Lurton describes the jurisdiction of a court of record in the 
following language: ‘‘We are unable to agree with the opinion of the 
court below that the jurisdiction of the state circuit court was exhausted 
by the rendition of its judgment. The power to render that judgment 
included the power to issue all proper process to enforce its payment. 
The jurisdiction of the court over the controversy and over the parties, 
acquired in the primary case by service of process, continued until its 
judgment should be satisfied. This is a well-settled rule in respect to 
the jurisdiction of courts of record.’’ 

It was held in that case that a state court had jurisdiction ‘‘to 
impound and sequester’’ choses in action owned by the judgment debtor 
through means of a receiver in aid of the satisfaction of its judgment and 
that the proceeding for the appointment of a receiver ‘‘was not in any 
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sense a new suit or a separate action’’ but merely auxiliary to the 
primary action. 

As to the jurisdiction of a court of record in the enforcement of its 
judgments, see also 15 C, J., Courts, § 108, p. 810; 21 C. J. S., Courts, 
§ 86; 14 Am. Jur., Courts, § 174, p. 373. 

The sole question involved in Trade Bond & Mortgage Co. v. Schwartz, 
supra [303 Ill. App. 165, 24 N. E. 2d 894], was whether the municipal 
court of Chicago, ‘‘in a case where judgment and execution has been 
issued from that court, has power and jurisdiction to give aid by injunc- 
tion as provided in Sections 13 and 14 [uniform act].’’ In its opinion, 
the court, after stating that the municipal court did not have general 
chancery powers, gave four reasons why the municipal court had juris- 
diction to grant injunctive relief. The first reason given was similar to 
that hereinbefore quoted from Phelps v. Mutual Reserve Fund Life 
Ass’n, supra. The court then calls attention to the fact that in supple- 
mentary proceedings the judgment debtor may be enjoined from dispos- 
ing of his personal property pending final settlement. 

We are here more directly concerned with the fourth and final reason 
upon which that court bases its decision that the municipal court ‘‘has 
power and jurisdiction to give aid by injunction’”’ in enforcing its judg- 
ments. It is thus stated: ‘‘In the fourth place, we think that a proper 
construction of the language of Sections 13 and 14 of the Uniform Stock 
Transfer Act must be held to vest such jurisdiction in the Municipal 
court of Chicago. After providing in Section 13 that a levy upon shares 
of stock shall not be valid until the certificate is actually seized or 
surrendered or its transfer by the holder, enjoined, the 14th Section 
declares that a creditor whose debtor is the owner of a certificate shall 
be entitled to such aid ‘from courts of appropriate jurisdiction, by 
injunction and otherwise,’ ete. In what court did the legislature intend 
to vest such jurisdiction? If it had been the intention to limit the juris- 
diction conferred to courts of chancery, we think the act would have 
said so. It does not use that phrase. It uses what we must regard as 
the wider term of ‘appropriate jurisdiction’. What other court was 
intended to be included? We think, manifestly, the court in which 
judgment was entered and which would necessarily have control of its 
own process.’’ 

The matter before us arose out of proceedings supplemental to execu- 
tion. They were instituted pursuant to § 6-1701, to and including 
§ 6-1706, O. C. L. A. These sections relate to law actions. They are, 
however, made applicable ‘‘to the enforcement of decrees, so far as the 
nature of the decree may require or admit of it.’’ § 9-302, O. C. L. A. 

Section 6-1701 provides that after the issuing of an execution against 
property and upon filing of an affidavit by the plaintiff, or some one 
on his behalf, ‘‘stating in general terms that the plaintiff believes that 
the judgment debtor has property liable to execution which he refuses 
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to apply toward the satisfaction of the judgment,’’ the court, in its 
discretion, may order the judgment debtor to appear and answer under 
oath concerning any property that he may have or claim. By § 6-1703, 
the court is granted power to enjoin ‘‘the judgment debtor from selling, 
transferring, or in any manner disposing of any of his property liable 
to execution, pending the proceeding.’’ ‘Section 6-1702 provides that 
the judgment debtor may be examined on oath concerning his property 
and that other witnesses may be examined in his behalf, ‘‘and if by 
such examination it appear that the judgment debtor has any property 
liable to execution, the court or judge before whom the proceeding takes 
place, .. . shall make an order requiring the judgment debtor to apply 
the same in satisfaction of the judgment, or that such property be levied 
on, by execution, in the manner and with the effect as provided in this 
title, or both, as may seem most likely to effect the object of the pro- 
ceeding.”’ . 

It will be observed from the foregoing sections that the legislature 
has conferred upon law courts in supplementary proceedings jurisdic- 
tion to grant injunctive relief; also the power to require the judgment 
debtor to disclose any property he has liable to execution and to apply 
the same in satisfaction of the judgment. 

The judgment debtor contends that supplementary proceedings are 
purely statutory and must be strictly construed; that such proceedings 
are at law and under them no equitable relief can be granted. In support 
of this contention he relies upon Knowles v. Herbert, 11 Or. 54,240, 
4P.126. The plaintiff in that case commenced an action against defend- 
ants T. G. Cockrill & Co. and Strum & Co. to recover a sum of money 
allegedly due him from the defendants ‘‘and caused the debt due from 
Ward to T. G. Cockrill & Co. . . . to be attached.’’ The indebtedness 
due from Ward was evidenced by a promissory note secured by a chattel 
mortgage on articles of personal property belonging to Ward. He an- 
swered the notice of garnishment stating that he was indebted to T. G. 
Cockrill & Co. in the sum of $1,000, but that he had no property in his 
possession belonging to that company. After the attachment Ward sold 
and transferred the mortgaged personal property to Herbert. Execution 
was issued on the judgment recovered by plaintiff against the defendants 
and demand was made upon Ward by the sheriff for the amount admitted 
by Ward to be due. He, however, refused to make any payment. The 
sheriff thereupon served the execution on Herbert. He answered deny- 
ing the possession of any property belonging to either T. G. Cockrill & Co. 
or Ward. Upon Herbert’s examination in proceedings supplemental to 
execution, he was discharged with judgment for his costs. From that 
order the plaintiff appealed. 

On appeal the plaintiff, the judgment creditor, argued that the circuit 
eourt in supplementary proceedings should have ordered the chattel 
mortgage foreclosed and the mortgaged property sold. In answer to 
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this contention, the court pointed out that ‘‘ proceedings supplemental to 
execution, under our Code, is purely at law,’’ and such proceedings ° 
could not ‘‘by any possible construction be held to embrace any equitable 
jurisdiction of a nature so important as that claimed by appellant’s 
counsel.’’ The court went on to say: ‘‘ ... If, by force of the levies 
under the attachment and execution, the appellant acquired any right 
to enforce the mortgage security against Herbert and Border, as incident 
to the debt levied upon, he must proceed to foreclose it, as the original 
holders would have been compelled to do, and cannot be awarded such 
relief in this proceeding.’’ 

We do not construe the case of Knowles v. Herbert, supra, as holding 
that a court in proceedings supplemental to execution can not restrain 
the judgment debtor from transferring his personal property pending 
such proceedings, nor that the court can not order the judgment debtor 
to deliver to the sheriff personal property liable to execution. 

Another case relied upon by the judgment debtor as sustaining his 
contention is Matlock v. Babb, 31 Or. 516, 49 P. 873. That was a 
ereditor’s suit brought by the judgment creditor to set aside certain 
alleged fraudulent transfers of personal property made by the judgment 
debtor. 'The transferees were made defendants. They demurred to the 
complaint on the ground, among others, that plaintiff had an adequate 
remedy at law, and in support of the demurrer it was contended by them 
‘that the remedy by creditors’ bill in equity is superseded by the gar- 
nishee process and by the proceedings supplementary to execution.’’ The 
demurrer was overruled and decree entered in favor of the plaintiff. In 
affirming the decree this court stated that supplementary proceedings 
were not intended to and did not supersede the equitable jurisdiction 
ordinarily asserted by means of the creditors’ bill; that the latter pro- 
ceedings was invoked to uncover property transferred for the purpose 
of defrauding creditors and for an accounting; and that provisions of 
the statute relating to supplementary proceedings ‘‘seem to have been 
intended to uncover assets or property which are within the possession 
or under the control of the debtor only, and in this respect the provisions 
therein for supplementary proceedings can in no sense take the place 
of a creditors’ bill.”’ , 

This court in State ex rel. v. Downing, 40 Or. 309, 58 P. 863, 66 P. 
917, 920, after discussing the New York statute relating to supplemen- 
tary proceedings, said: ‘‘ ... Our statute, it will be observed, is much 
broader than that of New York, and evidently framed so as to give the 
court or judge sufficient authority to issue a preliminary order requiring 
the judgment debtor to appear and answer concerning his property at 
a time and place specified in the order; and if, upon such examination, 
it satisfactorily appear that the debtor has property liable to execution, 
the judge is vested with plenary power to issue the final order, requiring 
him to apply the same in satisfaction of the judgment, or that the execu- 
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tion be levied on such property; ... .’’ See also in this connection 
23 C. J., Executions, § 1008, page 864; 33 C. J. S., Executions, § 383. 

In 21 Am. Jur., Executions, § 695, page 329, it is stated: ‘‘A judg- 
ment debtor who has property in a foreign state may not be compelled 
by proceedings supplementary to execution to go there, get the property, 
and apply it on the judgment. However, it is sometimes regarded as a 
proper practice to require the judgment debtor to make an assignment 
of such property to the receiver.’’ 

The order from which the appeal is taken does not require the judg- 
ment debtor to go to Vancouver, Washington, which is just across the 
Columbia River from Multnomah County where the judgment was 
secured, procure the certificates of stock and deliver them to the sheriff 
of Multnomah County. From all that appears in the record, the judg- 
ment debtor might be able to procure these certificates without leaving 
the State of Oregon. 

In the event that the judgment debtor should refuse to obey the 
order of the court to produce the certificates, the court, in our opinion, 
would have jurisdiction, by virtue of § 78-114, supra, hereinbefore 
quoted, relating to remedies available to a judgment creditor against 
an owner of certificates of corporate stock, to appoint a receiver pur- 
suant to the provisions of § 15-502, O. C. L. A., and to require the judg- 
ment debtor to transfer the certificates to such receiver, and to execute 
any other instruments that might be necessary to enable the receiver to 
procure the certificates of stock. 

The order appealed from is affirmed. 


Check Presented for Payment After Drawer’s Death 
Ineffectual As Gift to Payee 


Bridewell v. Clay, Court of Civil Appeals of Texas, 185 S. W. Rep. 
(24) 170 


Where a check is not presented to drawee bank and accepted or 
paid until after drawer’s death it is held that such presentment does 
not operate as an assignment to payee of any part of the funds to 
drawer’s credit in the drawee bank. The check is ineffectual as a gift 
to payee as it is revoked by the death of the drawer. 


Action by Kenner W. Clay and others against Clara Bridewell and 
another to recover the proceeds of a check which named defendant 
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obtained from plaintiffs’ decedent. From a judgment for plaintiffs, 
named defendant appeals. ‘ 
Affirmed. 
J. Lee Zumwalt, of Dallas, for appellant. 


Eugene DeBogory and Carter & Gallagher, all of Dallas, for ap- 
pellees. 


LOONEY, J.—The evidence and proceedings leading to this appeal, 
in short, are these: On November 8, 1943, Henry M. Clay died testate, 
leaving as his only legatees and heirs at law, a son and two married 
daughters—the appellees herein; his will was probated simply as a 
muniment of title, as administration was not necessary. The estate 
consisted chiefly of real estate located in the City of Dallas, and a check- 
ing account amounting to between three and four thousand dollars to 
his credit in the Grand Avenue State Bank of Dallas. All of his interests, 
except two pieces of real property and the checking account, were dis- 
posed of by the will; the property not disposed of presumably was 
acquired after execution of the will on December 3, 1937. It is obvious, 
therefore, that title to the money to the credit of deceased in the bank was 
vested in his heirs at his death, under the statute of descent and distribu- 
tion, unless title to $1,000 thereof had previously vested in the appellant 
by reason of the facts and circumstances mentioned herein. The appel- 
lant, Miss Bridewell, was a resident of the City of Dallas, lived with her 
aged mother, was employed by the Federal Reserve Bank of Dallas as 
clerk, and had been an employee of that institution for twenty-five years. 
The record discloses that for more than fifteen years prior to his death, 
Mr. Clay had been divorced from his wife, and for at least fifteen years 
of that time had been a constant attendant upon the appellant, visited 
her weekly, often took her riding in his car, would take her home from 
work when the weather was inclement, remembered her birthdays and 
the Christmas season with nice gifts, also made gifts to her aunt and 
aged mother. All this spoke but one language, that of a delicate and 
affectionate regard for the appellant, obviously with the aim of ultimate 
marriage. Miss Bridewell, testifying, stated that deceased had never 
directly proposed marriage, but had mentioned it indirectly; when she 
would change the subject, because not ready for marriage as long as her 
mother lived, but evidently reciprocated his friendship and felt free to 
ask him for courtesies. This substantially describes the relationship of 
deceased and the appellant when on November 7, 1943, he was stricken 
while in his car out collecting rents, was taken to his room, thereupon 
telephoned appellant of his attack, requested her to call Dr. Rushing, 
his physician, who sent an ambulance and took deceased to the Gaston 
Hospital in the City of Dallas; deceased also requested appellant to 
call a Mrs. Jacobs, another friend, one of his tenants. Appellant visited 
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deceased in his room at the hospital about the noon hour, and within a 
few minutes he requested her to count the amount of money in his 
purse, which she did, and made a memorandum of it; he also requested 
her to tear from his checkbook a check written by him on that day, 
November 7, payable to appellant for $1,000, drawn on the Grand 
Avenue State Bank of Dallas, saying: ‘‘Tear this out and I want you 
to cash it.’’ Prior to that time appellant knew nothing of the existence 
of the check, gave no consideration for it, regarded it as a gift, was so 
surprised that she simply said: ‘‘ Thank you’”’; that ended this particular 
episode. The appellant, Mrs. Jacobs, and Mrs. Flora Lockett, one of 
deceased’s daughters, were with him until 8 or 9 o’clock p. m. Mrs. 
Lockett remaining until about 10. Deceased died about 3:30 a. m. of 
the 8th, before the check was ever presented or cashed. About noon of 
November 8th appellant deposited the check for collection in the Repub- 
lic National Bank, where she did business, informing the bank’s repre- 
sentative of the death of Mr. Clay. The check took the usual course of 
banking, in a few days was paid by the drawee bank, and the fund 
deposited to the credit of appellant in the Republic National Bank. 
The evidence, in our opinion, conclusively shows that Mr. Clay was in 
possession of his mental faculties, knew precisely what he was doing, 
and that no pressure or undue influence was brought to bear upon him 
to cause the writing of the check and its delivery to the appellant. The 
above brings us to the beginning of the litigation that ensued. 

On November 18, 1948, appellees filed this suit against the appellant, 
alleged the material facts as herein outlined, claimed ownership of the 
fund, i. e., the proceeds of the check collected after the death of their 
father, both as sole legatees under his will and as sole heirs at law under 
the statute of descent and distribution, prayed for judgment against the 
appellant, also sued out a writ of garnishment against the Republic 
National Bank, thus impounding the fund. The record fails to disclose 
that the bank ever formally answered the writ of garnishment, or that 
any judgment was entered in regard to the garnishment proceedings, 
except an order of court overruling appellant’s motion to quash. Appel- 
lees seem to have abandoned the garnishment proceedings; however, the 
record discloses that on March 1, 1944, they filed their first amended 
original petition making the Republic National Bank a party defendant, 
claimed the fund as heirs of their father, sought judgment against appel- 
lant and the bank, jointly and severally, for the sum of $1,000, interest, 
costs, ete. The suit was answered by the appellant; also the bank 
answered, claimed to be an impartial stakeholder, i. e., made no claim to 
the fund involved, but prayed that, if appellees should recover judgment 
against both defendants, the fund held by it to the credit of the appellant 
be applied to the satisfaction of the judgment and for general relief. 

A jury having been waived, the court, after hearing evidence, ren- 
dered judgment for the appellees against both defendants, jointly and 
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severally, with judgment over in favor of the bank against the appellant; 
she alone appealed and is urging a number of points of error that 
challenge the correctness of the judgment below. However, we are of 
opinion that only one question is presented for decision, i. e., in view of 
the fact that the check, given appellant by Mr. Clay, was neither pre- 
sented to, nor accepted, certified or paid by the bank upon which it was 
drawn until after the death of Mr. Clay, did it operate as an assignment 
to appellant of any part of the funds to the credit of Mr. Clay in the 
drawee bank, and, under these circumstances, was the intended gift of 
$1,000 to the appellant by Mr. Clay a consummated and completed trans- 
action prior to his death? For reasons which we will now state, we do 
not think so. 


Section 189 (article 5947, R. C. S.) of the Uniform Negotiable 
Instruments Act of this state reads as follows: ‘‘A check of itself does 
not operate as an assignment of any part of the funds to the credit of the 
drawer with the bank, and the bank is not liable to the holder, unless and 
until it accepts or certifies the check.’’ The record reveals no fact or 
circumstance that could be given the effect of taking the instant case 
from under the operation of the statute just quoted, or that would 
constitute a constructive or symbolic assignment of the funds sought to 
be drawn out of the bank. This being true, we think it follows in- 
escapably that the intended gift never became effective; the check, being 
merely a gratuitous promise, was revoked ipso facto by the death of the 
promisor. ‘‘A gift inter vivos is a gift between the living; it operates, 
if at all, in the donor’s lifetime, immediately and irrevocably.’’ It is 
also said that a gift is ‘‘a contract which takes place by the mutual 
consent of the giver, who divests himself of the thing given in order to 
transmit the title of it to the donee gratuitously, and the donee, who 
accepts and acquires the legal title to it; it operates, if at all, in the 
donor’s lifetime, immediately and irrevocably, and is a gift executed, 
no further act of parties, no contingency of death or otherwise, being 
needed to give it effect.”” 38 :C. J.S., Gifts, p. 781, § 3. Quoting from 
28 C. J. p. 629, & 20, the Eastland Court of Civil Appeals, in Benavides 
v. Laredo National Bank, 91 8. W. 2d 372-374, stated the law of gifts 
to the same effect. See, also, 38 C. J. S., Gifts, § 16. It is also stated in 
38 C. J. S., Gifts, p. 842, § 55, with citation of authorities, that ‘‘The 
gift of the donor’s own check is but the promise of a gift and does not 
amount to a completed gift until payment or acceptance by the drawee,”’ 
and further that at any time prior thereto the donor may revoke it by 
stopping payment; and is ipso facto revoked by the death of the donor. 
The case of Burrows v. Burrows, 134 N. E. 271, 272, by the Supreme 
Court of Massachusetts, presented for decision the identical question 
before us here. Passing upon whether or not death of the donor revoked 
the gift, the Supreme Court, referring to chapter 107, §§ 209-212, of 
the Uniform Negotiable Instruments Act of that state (precisely the 
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same as in this state, heretofore quoted), used the following pertinent 
language: ‘‘The circumstance that the check was for a sum equal to or 
in excess of the whole amount of the deposit due the intestate, instead 
of for a part of it, does not render the provision of section 212 inap- 
plicable. As the check of itself did not operate as an assignment of any 
part of the funds, it did not so operate as to the whole of them; in other 
words, section 212 applies to the whole fund on deposit as well as to part 
of it. The general rule is well established, in this and many other 
jurisdictions, that the mere delivery of a donor’s personal check or 
promissory note of itself does not constitute a valid gift, as it is 
revocable at any time before its presentation for payment, and is revoked 
by the death of the donor. (Citing cases.) ’’ 

The doctrine is also stated in an annotation in 20 A. L. R. beginning 
at page 177 that ‘‘The rule in most jurisdictions appears to be settled 
that the donor’s check, prior to its acceptance or payment by the bank, 
is not the’ subject of a valid gift, either inter vivos or causa mortis.”’ 
And further that ‘‘It has been held immaterial whether the intended gift 
of the donor’s check was a gift inter vivos or causa mortis, so far as 
regards the validity of the gift if the check is not accepted or paid prior 
to the drawer’s death, the gift being invalid in either case because lacking 
a complete delivery. Pennell v. Ennis, 126 Mo. App. 355, 103 S. W. 
147; Pullen v. Placer County Bank, 138 Cal. 169, 66 P. 740, 71 P. 83, 
94 Am. St. Rep. 19.’’ 

In view of the undisputed facts and the authorities, we are of opinion 
and so hold that the check involved in the present controversy, not 
having been presented to the drawee bank and either accepted or paid, 
until after Mr. Clay’s death, was ineffectual as a gift and revoked ipso 
facto by his death. We have carefully examined the cases cited and 
relied upon by appellant, but fail to find that either is in point. 

Appellant also urges several points of error complaining of the action 
of the court in overruling her motion to quash the garnishment proceed- 
ings against the Republic National Bank. As heretofore stated, the bank 
did not answer the writ of garnishment; no judgment was entered for or 
against it as garnishee; appellees seem to have abandoned the garnish- 
ment proceedings and, in lieu, made the Republic National Bank a co- 
defendant with the appellant, and sought and obtained a judgment 
against it as such; therefore if error was committed by the court in 
overruling appellant’s motion to quash the garnishment proceedings, the 
same was entirely harmless; therefore these points of error, as well as all 
others urged by appellant, are overruled. 

In harmony with the views herein expressed, the judgment of the 
court below is affirmed; but, in view of the abandonment of the garnish- 
ment proceedings by the appellees, all costs incident thereto will be 
taxed against them. 

Affirmed. 
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Validity of Gift Inter-Vivos of Postal Savings 
Certificate 


In re Vanicek’s Estate, Supreme Court of Nebraska, 17 N. W. Rep. 
(2d) 477 


Postal savings certificates may be the subject of a valid gift 
inter-vivos, and the transaction is completed by the voluntary transfer 
of, possession, even though they are non-negotiable and non-trans- 
ferable. Certain postal savings certificates were transferred by 
delivery to daughter by her father as gift inter-vivos. The daughter 
had possession of the certificates at the time of: her father’s death. 
It was held that the finding of the lower court that the father had 
not made a completed gift inter-vivos and that the certificates were 
part of the father’s estate was contrary to evidence submitted at 
trial. The legal inference arising from a gift inter-vivos from a 
father to a child is that such transfer is a natural one, and less 
evidence is required to establish such a gift than to a stranger. 


Proceedings in the matter of the estate of Joseph Vanicek, deceased, 
wherein Lloyd L. Pospishil and another, executors of the estate of 
Joseph Vanicek, deceased, filed a final account and wherein Anna 
Vanicek Kemp and others filed claims, and Joseph F. Vanicek and 
another intervened. From a judgment denying the claims, the claimants 
appeal. Reversed, with directions. 

Coufal & Shaw, of: David City, for appellants. 

Lloyd L. Pospishil, W. B. Sadilek, Edward Asche, and Wm. H. 
Roether, all of Schuyler, for appellees. 

Before SIMMONS, C. J., and PAINE, CARTER, MESSMORE, 
YEAGER, and WENKE, JJ. 

PAINE, J.—This is an appeal from the district court for Colfax 
County in proceedings for the final settlement of the account of the 
executors of the estate of Joseph Vanicek. A daughter claims owner- 
ship, for herself and her two sisters, of five postal savings certificates as 
a gift from her father. The district court denied her claim, and held 
that said certificates were a part of the estate. From such finding the 
three sisters as claimants appeal. 

The six errors relied upon for reversal may be summarized as follows: 
That the court erred in determining that the postal savings certificates 
were the property of the estate of Joseph Vanicek, and in directing their 
conversion into cash, and distribution thereof as a part of his personal 
estate; that the court erred in holding that the postal savings certificates 
are not subject to transfer by a gift inter-vivos; that the court erred in 
reversing its ruling excluding evidence of daughter’s conversation with 
her deceased father, which was previously admitted; ‘‘The court erred 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 607. 
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in the decision that a gift inter-vivos may not be proved by circum- 
stantial evidence, ruling the gift must be established by direct evidence.’’ 
‘‘The court erred in its determination that the standard of the quantum 
of proof in a gift from parent to child, when no fraud or undue influence 
is shown, is the same as in a gift between strangers where fraud or undue 
influence is proved.’’ ‘‘The court erred in holding the evidence is 
insufficient to establish the gift inter-vivos.’’ ‘‘The court erred in its 
general finding that none of the evidence as to gift and delivery given by 
Mamie Vanicek was admissible.’’ 


The record in this case discloses that Joseph Vanicek, a retired farmer, 
living alone in his own home in Schuyler, died testate on April 27, 1941. 
His estate consisted of farm lands, this house in town, and personal 
property, all having a value of about $25,000. The farm lands were 
divided between the two sons, and the three daughters were given the 
house in town and each a cash bequest of $2,000. In case the personal 
property failed to pay such legacies, the same were to be a lien on the 
farm land. 


The only contest in this case is in reference to the ownership of five 
postal savings certificates, of the face amount of $2,200. 

The testator’s wife died in 1922, after which his youngest daughter, 
Mamie, continued to keep house for him until she married Elmer Kunkle 
February 24, 1927, and moved to a home about two blocks away, but 


continued to visit him daily, bringing him food, and with another sister 
assisted in doing housework for the father. 

The son Joseph had lived in Oregon since 1935. The son Rudolph 
lived on his mother-in-law’s farm, nine miles northeast of Schuyler, and 
visited his father only occasionally. The oldest daughter, Anna Kemp, 
lived in Schuyler, and did regular washing for her father every two 
weeks for 75 cents. Carrie Strnad, the third daughter, lived in the 
country, did not drive a car herself, and could not visit her father as 
often as the other daughters, until his cancer took a serious turn, when 
she came more frequently. 


In the case at bar, there is no dispute that after the death ofthe father 
the postal savings certificates were in the possession of his daughter 
Mamie, nor that she had received them from her father at his home, 
when she was there doing up his work on the evening of February 24, 
1941. 

She reached home about 6 o’clock and laid the postal savings certifi- 
cates in the cedar chést in her bedroom. After 9 o’clock, when her hus- 
band came home from work, she testified, she ‘‘made a comment it was 
our wedding anniversary and I told him dad had give us the postal 
savings for three of us girls... . 

‘‘Q. And what did he say? A. He asked to see them because he 
had never seen postal savings. 

‘*Q. What was done then, if anything. A. I went in the bedroom 
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and brought them out and handed them to him while he was sitting on 
the day bed. , 

‘*Q. That is to say, you handed him these postal savings certificates 
and the envelope which encloses them and which this litigation is about, 
is that right? A. Yes.’’ 

There is evidence to the effect that, at a conference in the county 
court on May 22, 1941, William H. Roether, who was at that time an 
attorney for Joseph F, Vanicek, but is not now connected with the case, 
asked generally of the heirs sitting in the courtroom what the assets 
consisted of, and various notes were mentioned, and he then asked about 
postal savings, and testified : ‘Mamie Kunkle sat in one of the rear seats 
back of where I sat and stated ‘Those are mine’.’’ 

Elmer Kunkle testified as to what happened at his home that evening 
after 9 o’clock when he got home, ‘‘Q. What then was done by you or 
Mrs. Kunkle? A. Well, my wife went in the bedroom and she got those 
postal savings and handed them to me in an envelope and I opened 
them up, looked at them and handed them to her.’’ 

Attempt was made to prove the details of. the delivery by the father 
to his daughter Mamie of the envelope containing these certificates at 
his home on the evening of February 24, 1941, and the trial judge 
permitted her to testify that her father handed her the envelope contain- 
ing the postal savings certificates, although objection to the question 
and motion to strike out the answer were seasonably made, as follows: 


‘*Q. And the envelope in which the certificates were contained has 
been offered in evidence. Now did you see this envelope and these 
certificates in your father’s hands at any time in his home on this after- 
noon when you were at the sink? A. Yes, when he handed them to me. 

‘‘Mr. Asche: Objected to and move that the answer be stricken for 
the reason that it is detailing a transaction had with a deceased person 
in a controversy involving a matter in which this witness has a direct 
legal interest and for which reason this witness is incompetent to testify. 

**The Court: Overruled.”’ 


The trial court, after having the case under advisement for something 
over a year, decided that the answer above, stating the delivery of the 
certificates to the daughter by the father, was as much a transaction as 
detailing a conversation with the deceased father would be, and therefore 
that. it should be stricken out. In this the trial was correct. 

Section 25-1141, R. 8S. 1943, reads as follows: ‘‘Where an objection 
has once been made to the admission of testimony and overruled by the 
court it shall be unnecessary to repeat the same objection to further 
testimony of the same nature by the same witness in order to save the 
error, if any, in the ruling of the court whereby such testimony was 
received.’’ It has been so held in Zediker v, State, 114 Neb. 292, 207 
N. W. 168. 

If the question relates to the same identical transaction or conversa- 
tion, and calls for testimony of the same nature, it is not necessary that: 
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the objection be repeated to save the error for the appellate court. 
Triplett v. Western Public Service Co., 129 Neb. 799, 263 N. W. 229. 

Anna Kemp, a sister of Mamie Kunkle, who came frequently to help 
Mamie do the work, testified that Mamie told her that their father had 
given her the postal savings certificates for the three girls, also that 
Mamie stated in the county court, in answer to Mr. Roether’s question, 
that ‘‘she had the postal savings for us three girls.’’ 


Joseph Kemp, son-in-law of the testator, and who is named as one 
of the executors, asked Lloyd L. Pospishil, an attorney, to draw the will. 
He found testator seated at a round table, with papers around him, and 
he stated that he wanted to make his will. Mr. and Mrs, Kemp went 
out in the kitchen and the door was closed, and he then proceeded with 
the execution of the will. Testator told of all his real estate, money in 
the bank, and notes, and the bequests to each. ‘‘Then I asked him if he 
had any postal savings and he looked up at me and said ‘Yes, I had 
postal savings.’ I didn’t press him any further on the matter.’’ 


Arthur E. Wolfe, a member of the board of county commissioners and 
a very close friend of years’ standing, who had been a pall-bearer at the 
funeral of testator’s wife, visited the testator about a month before his 
death and asked about what he intended to do with his property, and 
testified, ‘‘He said he had given the land to the boys and the home in 
town and the postal savings and the money to the girls.’’ 


There is considerable evidence relating to the father destroying a 
note which his son Rudolph had given him for $1,989. Mamie Kunkle 
testified that on February 24, 1941, when she brought back some laundry 
she had done for her father, she put it away in the closet and then went 
to the sink to wash up some dishes, and at the kitchen stove she found 
pieces of a note of $1,989 which Rudolph had given his father, and 
which the father had just destroyed. She said: ‘‘He just walked over 
and saw me looking at it and he said that was a note of Rudy’s he 
tore up.’’ 

Lloyd L. Pospishil, who drew the will, testified in reference to the 
examination of Rudolph Vanicek in the county court in this case as 
follows : 

“*Q. Do you recall whether at that time he testified with reference 


to the character of the service that was rendered by Mamie Kunkle to 
her father? A. Yes.... 

‘‘Q. What, if anything, did he testify to there under oath with 
respect to her character, her loyalty to her parents and her loyal service 
to the parents during their lifetime?’’ Objection overruled. ‘‘A. He 
testified at length on cross examination when questioned regarding her 
good character and her integrity he admitted that he believed that she 
was honest and of good character and with respect to the work that she 
did for her parents, he admitted that she rendered service to them.”’ 

Therefore, in the case at bar, the evidence showing Mamie to be a 
ereditable witness, it becomes a question of the sufficiency of the evidence 
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of the gift'inter vivos of the certificates to the three daughters, and not ' 
a‘ question of the weight of the evidence, as there is no direct evidence 
in opposition thereto. 

It might be noted in this connection that, in addition to the destruc- 
tion by the testator of this note of Rudolph’s of $1,989, a provision of: 
the will reads as follows: ‘‘ .. . and I hereby give, devise and bequeath 
to my said son Rudolph L. Vanicek, the rest and residue of my estate 
after the foregoing bequests and devises have been paid and satisfied in, 
full.’’ 

We will next consider the claim that the postal savings certificates are 
not only nonnegotiable, but nontransferable, and therefore a gift of 
them would be invalid if not transferred according to the laws of the 
United States. 

It has been held that ‘‘Gift of postal savings certificates in envelope, 
delivered by donor to donee, was completed when contents thereof passed 
to latter. 

‘‘That postal savings certificates were marked, ‘non-negotiable—non- 
transferable,’ did not affect validity of owner’s transfer thereof to 
donee.’”’ In re Estate of Diskin, 105 Pa. Super. 519, 161 A. 893. See, 
also, to same effect, Dietzen v. American Trust & Banking Co., 175 Tenn. 
49, 131 S. W. 2d 69. 

These decisions are in strict accord with the law itself, which says: 
‘‘The final judgment, order, or decree of any court of competent juris- 
diction adjudicating any right or interest in the credit of any sums 
deposited by any person with a postal savings depository if the same 
shall not have been appealed from and the time for appeal has expired 
shall, .. . be accepted . . . as conclusive of the title, right, interest, or 
possession so adjudicated, and any payment of said sum in accordance 
with such order, judgment, or decree shall operate as a full and complete 
discharge of the United States from the claim or demand of any person 
or persons to the same.”’ 39 U.S.C. A. § 767. See, also, United States v. 
Stewart, 9 Cir., 119 F. 2d 492. 

‘* “Tt is now well settled that a valid gift of nonnegotiable securities 
may be made by delivery of them to the donee without assignment or 
indorsement in writing. This principle has been applied to notes, bonds, 
stocks and deposit certificates and life insurance policies. . . . While a 
gift needs no consideration to support it, yet the conditions surrounding 
the donor and donee are frequently cited to interpret the intention of 
the parties, and if they are competent to give and competent to receive 
and the transaction is completed by a voluntary transfer of possession, 
it is regarded by law as an executed contract.’ Hafer v. McKelvey, 23 
Pa. Super. 202, 204;.... It is urged that this result does not follow 
in the present instance, since no title could pass until the proper tax 
stamps had been affixed, as required by the Act of June 4, 1915. ... 
This legislation does not affect the title of the holder of the stock to whom 
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it has been transferred, though it makes the offender against its pro- 
visions liable to criminal prosecution, .: .’’ In re Connell’s ensiven 282 
Pa. 555, 128 A. 503, 505, 38 A. L. R. 1362. 

This court, in Re Estate of Dayton, 121 Neb. 402, 237 N. W. 303, had 
before it a case involving the delivery of certain bonds from a practicing 
physician to one who had been his faithful assistant and nurse for some 
14 years, and who brought an action to establish her ownership to ten 
$1,000 bonds. This action was resisted by the daughter and son. The 
estate was upwards of $100,000 in value. 

‘*A witness testified that she had been acquainted with the decedent 
and his family for many years and that she has also been acquainted 
with ‘the plaintiff for many years. This witness testified that the 
decedent told her about the bonds in suit and that he had purchased 
and registered them in the plaintiff’s name. She also testified that the 
doctor informed her that he purchased the bonds as a gift to plaintiff in 
recognition of her long and faithful service as his assistant. 

‘‘Another witness, also a long time acquaintance of the Dayton 
family, testified that the doctor, in the course of a.conversation with her, 
informed her that he had remembered the plaintiff’s services in a former 
will, but that he was not satisfied with the provision he had made therein 
in her behalf, and that the bonds were therefore purchased and presented 
to her instead. And this witness also testified that the doctor informed 
her that when he died he did not want any trouble over his property. 
She also testified that Dr. Dayton then, in view of the foregoing, obtained 
a promise from her that, in event trouble did arise over his estate, she _ 
would relate the circumstances of this gift to the end that the plaintiff 
would receive the bonds intended for her.”’ 

The decedent kept these ten bonds in his safety deposit box, and 
collected the interest paid on them so long as he lived. Outside of keep- 
ing possession of the bonds, he made no attempt whatever to conceal the 
gift of the bonds to the plaintiff, and this court held: ‘‘The delivery of 
certain Nebraska state fair bonds may be established by the declarations 
of the donor, since deceased, that such bonds were a gift to the donee.’’ 

Another ease, also by our court, involving a complete gift by the 
father, is Novak v. Reeson, 110 Neb, 229, 193 N. W. 348. 

- The legal inference arising from the transfer of personal property 
from a father to a child, who claims it as a gift inter vivos, is that such 
action of the father was a natural one, and less evidence is required to 
establish a gift to a child than to a stranger. See In re Chapple’s Estate, 
332 Pa. 168, 2 A. 2d 719, 121 A. L. R. 422; Pierce v. Boston Five Cents 
Savings Bank, 129 Mass. 425, 37 Am. Rep. 371; In re Morse’s Estate, 
170 Mich. 114, 135 N. W. 1057; Union Trust & Savings Bank v. Tyler, 
161 Mich. 561, 126 N, W. 713, 187 Am. St. Rep. 523; 39 Am. Jur. § 97, 
p. 742. 

+ “One of the essential elements of a gift is the intention to make it. 
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A clear and unmistakable intention on the part of the donor to make a 
gift of his property is an essential element of the gift, and this con-’ 
tention must be inconsistent with any other theory.’’ Hild v. Hild, 135 
Neb. 896, 284 N. W. 730, 732. 

In the case of Henley v. Live Stock Nat. Bank, 127 Neb. 857, 
257 N. W. 244, this court held: 

‘““To make a valid and effective gift inter vivos, there must be an 
intention to transfer title to the property, as well as a delivery by the 
donor and an acceptance by the donee. 

‘‘A gift inter vivos does not differ in its essential elements from a 
gift causa mortis, except that in the latter the survival of the donor 
may defeat the gift.’’ See, also, Ralston v. Marget, 138 Neb. 358, 293 
N. W. 124; Smith v. Pacifie Mutual Life Ins. Co., 180 Neb. 501, 265 N. W. 
534; First Nat. Bank v. Thomas, 151 Md. 241, 134 A. 210, 47 A. L. R. 730. 

It is a well-settled doctrine that all of the facts necessary to constitute 
a valid gift inter vivos may be inferred from subsequent declarations of 
the donor, which are in the nature of admissions by him against interest. 
Such statements are admissible in evidence as tending to show that he 
had given the property to the donee. See Annotation, 105 A. L. R. 398; 
Reid v. Coleock, 1 Nott & McCord, S. C., 592, 9 Am. Dee. 729; Jones v. 
Ewart, 143 Neb. 717, 10 N. W. 2d 708. 

A gift inter vivos does not require positive proof of a witness who 
saw the delivery, but it may be inferred from circumstances which 
clearly and satisfactorily show a delivery. See 28 C. J. § 83, p. 678. 

It is generally held that the transfer inter vivos should be sustained 
if all the facts and circumstances show the desire and the act completed, 
whatever may have been the method adopted. (See discussion by Pro- 
fessor Mechem in 21 II]. Law Review, 341.) 

In the case at bar, the postal savings certificates were transferred by 
delivery to the daughter, Mamie Kunkle, by her father as a gift inter 
vivos. Mrs. Kunkle had legal possession of these certificates at the time 
of the death of her father. One of his friends of long standing said 
the father told him that he had given the postal savings to the girls. 
The United States Supreme Court has held that the final order of any 
court of competent jurisdiction will be recognized as transferring the 
title to such certificates even though such certificates are marked non- 
transferable. 

The testimony of Lloyd L. Pospishil, the serivener, is that when he 
was in the act of drawing his last will and inquired if he had postal 
savings certificates, the testator replied, ‘‘I had pestal savings,’’ indicat- 
ing clearly that he had none to be mentioned in his will. 

We have reached the conclusion that the judgment of the trial court 
is wrong, and that a judgment should be entered in accordance with 
this opinion. 

Reversed. 
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Stockholder of National Bank Entitled to Inspect 
Bank’s Stock Lists 


Schwamm v. United National Bank of Long Island In New York, 
Supreme Court 53 N. Y. Supp. (2d) 677 


A stockholder of a national bank is entitled, during business hours, 
to inspect the stock lists of said bank and to make copies or extracts 
therefrom. The agent of a stockholder of a national bank and also 
the stockholder herself, in writing, made demand to inspect the stock 
lists of the bank and make copies or extracts thereof. The bank 
refused inspection of its stock book. 

It was held that since the National Bank Act (12 U.S. C. A. see. 
62) does not require that stockholder’s demand be made in person at 
the bank, the demands for inspection made in the instant case, were 
improperly refused. 


Proceeding in the matter of the application of Elizabeth Schwamm 
for an order against the United National Bank of Long Island in New 
York. From an order directing the defendant and its officers and direc- 
tors having custody and control of its books and records to exhibit to the 
plaintiff, her accountants, attorneys or authorized agents, defendant’s 
stock book and permitting plaintiff to make copies or extracts therefrom, 
the defendant appeals. Order affirmed. 


MEMORANDUM BY THE COURT 

Order directing appellant and its officers and directors having 
custody and control of its books and records to exhibit to respondent, 
her accountants, attorneys or authorized agents, its stock book containing 
the list of its stockholders and their addresses, and permitting respondent 
in making such inspection to make copies or extracts therefrom, affirmed, 
with $10. costs and disbursements. 

As the stockholder of the appellant, a national bank, respondent was 
entitled, during business hours, to inspect the appellant’s stock lists 
and to make copies or extracts therefrom. National Banking Act, § 62 
of title 12 of the United States Code Annotated; Lauer v. Bayside 
National Bank, 244 App. Div. 601, 280 N. Y. S. 139, modified 245 App. 
Div. 823, 280 N. Y. S. 139; Matter of Hurley v. National Bank of Middle- 
town, 252 App. Div. 272, 299 N. Y. S. 241; People ex rel. Lorge-v. Consol. 
Nat. Bank, 105 App. Div. 409, 94 N. Y. 8. 173; 5 Fletcher, Cyclopedia of 
the Law of Private Corporations, Perm. Ed., §§ 2233, 2241. The de- 
mands for such inspection, made by the respondent’s agent at the bank, 
and by the respondent in writing, were improperly refused by the 
appellant. .The National Banking Act does not specifically require that 
a stockholder’s demand for inspection be made in person at the bank, 
and should not be so narrowly construed. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1431. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Termination of Trust By Dispensing With Formalities of 
Distribution of First Trust Property By Creation of Second Trust 


Lipsitt v. Sweeney, Supreme Judicial Court of Mass., 59 N. E. Rep. (2d) 465 


Petition in equity brought by legal representatives of two deceased 
children of one Daniel Sweeney against Patrick Sweeney, to secure an 
accounting of his administration of a trust of which he became surviving 
trustee, hereinafter called the first trust, and also to secure an accounting 
by the respondents Patrick Sweeney and another of their administration 
of a later and closely related trust, hereinafter called the second trust,, 
and to obtain payment to the petitioners of balances which they claim to 
be due to the estates of their respective decedents. because of alleged 
breaches of trust and in distribution of both trusts. 


In order to secure the continued management of the property left 
by their late father (Daniel Sweeney) as a unit, and to provide a method 
for the gradual and advantageous sale of the real estate, of which the 
property principally consisted, the four daughters of said Sweeney con- 
veyed their interest in the father’s real and personal property to their 
mother and brother Patrick in trust. The trust among other purposes 
provided for the payment of all debts and claims against the estate of 
Daniel Sweeney, for the sale and investment of the property, and upon 
its termination, if the mother should not be living, to distribute the 
funds equally among the children or their estates. This trust was to 
terminate five years after the death of the widow, unless sooner ter- 
minated by the trustees. The period of five years after the death of the 
mother expired in September, 1926, but by the acquiescence of all 
parties this first trust was allowed to run on, with Patrick as surviving 
trustee, until December, 1928, when the second trust came into existence. 
On that day Patrick in his capacity as trustee and also individually 
conveyed to’ one Clarke all the real estate formerly held by Daniel 
Sweeney and remaining in the trustee’s hands. The four other children 
of Daniel, being with Patrick all the then beneficiaries of the first trust, 
joined in the deed, and released all their right, title and interest in the 
land. On the same day Clarke conveyed the same property to Patrick 
and one of the sisters as trustees upon terms set forth in Clarke’s deed. 


520 
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This was the second trust. Its terms differed in many matters of detail 
from those of the first trust, but its general purposes were the same, 
and it provided for distribution of the fund among the same five 
beneficiaries. 

It was urged that the first trust as declared by the widow (mother 
and Patrick included only the property conveyed to them on the ‘same 
day by the four daughters, and that it did not include the widow’s and 
Patrick’s own shares in the estate of Daniel Sweeney. The declaration 
of: trust stated as follows: ‘‘The real estate and personal estate of which 
Daniel Sweeney, deceased, died seized and possessed or to which he was 
entitled at the time of his decease, being the same real estate and personal 
estate which was conveyed to us by ... (the four daughters.) ’’ 

It was held that the descriptive words ‘‘the real estate and personal 
estate of which Daniel Sweeney . . . died seized’’ control over the 
immediately following reference to the same estate conveyed by the four 
daughters. The word ‘‘estate’’ is used as describing the lands them- 
selves and the items of personal property included in the trust and not 
as describing the undivided interests therein of particular persons. In 
this sense the real and personal estate declared to be in trust would be 
the same as that conveyed, even if the interests of the widow and 
Patrick are included in the trust. The court held it would not be 
reasonable to suppose that the parties would set up a trust as declared 
largely for the purpose of selling real estate and would put into it only 
the undivided shares of the four daughters, and yet would make the 
widow and son beneficiaries in the same proportion as the daughters. 

It was also contended that the first trust was a spendthrift trust 
because of provisions making payments to the widow and daughters 
subject to the discretion of Patrick Sweeney and because of a provision 
that if any of the children should have deceased at the time for final 
distribution ‘‘his or her share is to be transferred to his or her estate 
... and not to any purchaser thereof,’’ and therefore that the bene- 
ficiaries who were to be protected could not make a valid transfer of 
their interests under the first trust into the second trust. The court 
held that there was nothing to this point even if it were assumed that 
the above-mentioned provisions really were spendthrift provisions and 
that they were valid. 

It was held that inasmuch as all the beneficiaries were alive when the 
time for distribution of trust arrived, and there had been no previous 
assignments, by any of the beneficiaries, the beneficiaries were not then 
subject to spendthrift provisions of the first trust, and therefore could 
validly transfer their interests under first trust into the second trust. 

It was further contended that the creation of the second did not 
terminate the first trust and that the first trust should have been treated 
as continuing to exist. The court found that the parties interested 
therein instead of going through the formality of distributing the first 
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trust and then creating the second trust, all joined in releasing all: their 
right, title and interest in the property still held by the surviving trustee 
for the purpose of creating the new trust, under which each of them 
would hold interests representing a full satisfaction of their distributive 
shares under the first trust. The conveyance of real estate to Clarke 
-by Patrick and the four daughters was therefore equivalent to a 
release of their beneficial interests in the first trust and the first trust 
was thereby terminated. 

It was also held that the beneficiaries were estopped from charging 
their trustees with breaches of trust when they had had full knowledge 
of the actions constituting the alleged breaches, at the time when they 
were done, and that they had consented to such actions. 


. Acts of Executors In Sale of Estate Stock Upheld; Retention of 
Stock By Trustees Held Error In Judgment 


Pollack v. Bowman, Court of Chancery of New Jersey, 41 Atl. Rep. (2d) 253. 


Testator by his will authorized his executors to sell any of his estate 
on such terms as they might see fit. The executors sold, partly for cash 
and partly for notes given by purchaser, certain corporate stock testator 


had died possessed of, and in their first and final account reported such 
sale and its terms in sufficient detail. The account after due notice to 
all beneficiaries under the testator’s will was allowed by court decree. 
It was held that the decree of the court barred the beneficiaries from 
later making objection to the sale of the corporate stock, or to its terms 
and conditions. 

The executors came into possession of certain common stocks as 
investments made by the testator. They filed their first and final account 
which, on due notice to all beneficiaries, was allowed by decree of the 
eourt and they turned said common stocks once to themselves as trustees. 
As trustees they filed seven annual accounts all of which disclosed that 
they continued to hold those stocks. These accounts on due notice to all 
beneficiaries of the trust were allowed by decree of the court, no excep- 
tions having been filed thereto. 

It was held that the said decrees of the court barred the beneficiaries 
from asserting that the trustees failed to act in good faith or with 
reasonable discretion in continuing to hold such investments down to 
the date of the decree allowing their last account in 1938. 

As to the act of the trustees continuing to hold such stocks, the court 

‘held that they should be directed to dispose of the same and on sale 
thereof should be charged with any loss sustained. The loss, if any, was 
to be determined on the basis of the value the stocks had at the date 
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of the decree allowing their 1938 account. Evidence showed honest 
mistake in judgment but no bad faith on the part of the trustees in 
continuing to hold the common stocks. The court therefore held that 
the trustees should not be decreed to forfeit their commissions, nor 
should they be removed as trustees. 


Trustee’s Prior Accounts Reopened for Review Upon Filing of 
Later Accounts—Construction of Exculpatory Clause 
Determining Trustee’s Liability 


New England Trust Company, Tr. v. Paine, Supreme Judicial Court of 
Massachusetts, 59 N. E. Rep. (2d) 263. 


Respondents, beneficiaries of a trust created by the will of decedent, 
appealed from a decree of the Probate Court allowing the seventh to 
the thirty-fifth accounts, inclusive of the trustee. The administration 
of the trust began May 4, 1904. The first six accounts covered the period 
to 1910, and were allowed at different times down to 1911, but none of 
the accounts had been adjudicated. The seventh to thirty-fifth accounts, 
inclusive, covered the period from 1910 to 1939. 


At the hearing on these latter accounts the judge ruled that by reason 
of the repeal of G. L. (Ter. Ed.) ¢. 206, sec. 19, by St. 1938, c. 154, see. 2, 
the items of the first six accounts were not open for review and refused 
to hear evidence relating to those accounts. The judge entered the 
decree appealed from on the seventh to thirty-fifth accounts inclusive 
““without prejudice to any rights which the respondents or any of them 
may have incident or consequent to their petition to vacate the decrees 
allowing the first six accounts of the accountant.”’ 

Respondents contended that there was error in the judge’s refusal 
to reopen the earlier accounts at the hearing on the later accounts and 
in entering the decree upon the later accounts without prejudice as above 
stated. Respondents also contended there was error in the refusal of 
the judge to surcharge the trustee for alleged breaches of trust during 
the period covered by the later accounts with which the judge dealt. 

On the matter of whether the items of the first six accounts were 
open for review in view of the repeal of St. 1988. C. 154, of G. L. (Ter. 
Ed.) 206, sec. 19; it was held that the court erred in its refusal to 
reopen and consider the earlier accounts. It also erred in entering the 
decree on the seventh to the thirty-fifth accounts without prejudice. The 
court held that since the first six accounts, at the time they were allowed, 
were subject to reopening on the filing of the later accounts, the repeal 
of G. L. (Ter, Ed.) 206, sec. 19, did not affect the reopening. As the 
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law stood when the first six accounts were allowed the decrees allowing 
them did not adjudicate the rights of the parties. 

It was further held that in order to determine whether or not there 
had been any breach of trust as contended by the respondents, it was 
necessary to construe the so called exculpatory clause contained in the 
decedent’s will, which read as follows: 

‘‘T furthermore direct that my said trustee shall not be responsible 
for involuntary losses, or to make good any portion of the estate save 
what shall be lost by its own wilful default.’’ The court was of the opinion 
that it was the purpose of the decedent to excuse his trustee both with 
respect to the consequences of any breach of trust that it did not intend 
to commit, knowing it to be a breach of trust, and from any responsibility 
for any loss that it did not intend to bring about. So that under the 
exculpatory clause the trustee would be relieved from liability for 
negligence or failure to exercise sound judgment amounting to a breach 
of trust and even for an intentional breach of trust unless there was 
also an intent to cause loss. 

An exculpatory provision inserted in a trust instrument without any 
overreaching or abuse by the trustee of any fiduciary or confidential 
relationship to the settlor is generally held effective except as to breaches 
of trust committed in bad faith or intentionally or with reckless indif- 
ference to the interest of the beneficiary. The trustee in the instant 
case was not guilty of bad faith or reckless indifference in the retention 
of investments in certain railroad stocks and in its delegation of discre- 
tion to its actuary and later to its president, or to a trust officer of 
matters pertaining to investments which should have been exercised by 
the trustee’s committees of finance and trust. 






























Surviving Trustee Empowered to Act as Sole Trustee Upon 
Refusal of Successor Trustee to Serve 







Horn v. Safe Deposit & Trust Co., of Baltimore, Circuit Court No. 2 of 
Baitimore City, Maryland, March 18, 1945. 










Settlor provided that upon the death of any one of her three trustees, 
the remaining two trustees should have all the powers of the original 
trustees, and that if there should be but one surviving trustee, settlor 
designated a trust company to act as trustee with the last surviving 
individual trustee, and that upon the death of all of the individual 
trustees, the trust company should be the sole trustee. Subsequent to 
death of two of the trustees, petitioner, the sole surviving trustee com- 
municated with the trust company with respect to its acting as co-trustee, 
but the trust company declined to act unless it received all of the trustees’ 
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commissions. The question at issue was whether under these cireum- 
stances petitioner was entitled to act as sole trustee. 

It was held that inasmuch as there were no testamentary directions 
for a substitute for the trust company in the event of its refusal to serve 
under the terms of the trust and inasmuch as there was no general 
direction that the number of the trustees should never fall below a 
certain number, the court allowed the petitioner, the sole surviving 
trustee, to act as sole trustee with all the powers given to the trustees by 
the trust instrument. 














Revocable Agreement Created Agency and Not Trust 


In re Gillen’s Will, Superior Court of Pennsylvania, 41 Atl. Rep. (2d) 412. 


Decedent, a resident of Philadelphia County, Pennsylvania, acquired 
a mortgage on New Jersey property. Decedent subsequently assigned 
the mortgage to a New Jersey bank under an agency agreement which 
manifested no intention to create a trust. The decedent was at all times 
regarded as owner of the mortgage. 

It was held that the mortgage was subject to Philadelphia county 
personal property tax. The theory that mortgage was not subject to 
tax because title to mortgage was in the New Jersey bank as trustee was 
not tenable. A trustee is not an agent of the estate, nor is the estate his 
principal, but in his actions on behalf of the estate; he is himself prin- 
cipal. There was no trust created in the instant case inasmuch as it was 
necessary in order to create a trust, that the language or conduct be 
clear and unambiguous, and it could not arise where possible inferences 
were consistent with relationship of agent and custodian of the 
revocable agreement. 


















Settlor May Revoke Irrevocable Trust Instrument Where All 
Parties Interested Consent 


Sack v. Chemical Bank & Trust Co., Supreme Court, 54 N. Y. Supp. (2d) 19. 


Plaintiff sought partial revocation of a trust and if such was not 
permissible, the entire revocation of said trust. Plaintiff and the Bank 
of Hawaii, mortgagee, set up the trust on February 23, 1943 and named 
the defendant trust company as trustee. By its terms the trust is 
irrevocable except that the settlor has the privilege of withdrawing 
$25,000 of the total principal which amounts to approximately one 
million dollars, and the further privilege of withdrawing additional 
principal to set up trusts for his son or other children. The. trust 
instrument provides for the payment of the income to the settlor for 
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twenty years, at the end of which time the principal reverts to him or 
in the event of his prior death, provision is made for payment to the 
settlor’s exeeutor or administrator in the event of the intestacy. The 
settlor is married and has one infant son. The settlor mortgaged all his 
right, title and interest in the trust to the Bank of Hawaii, which bank 
was named as a defendant in the instant action and has filed a consent 
to the partial revocation requested and a conditional consent to the entire 
revocation. The condition being that the entire trust assets, if complete 
revocation be granted, be held free of the trust subject to the joint order 
of the plaintiff settlor and the Bank of Hawaii. The settlor plaintiff 
tendered to the defendant trust company trustee a list of the securities 
which he wished to withdraw and which have a value of approximately 
one-quarter of a million dollars, his partial revocation thereof and his 
conditional total revocation thereof if a partial revocation could not be 
effected, together with the consent of the Bank of Hawaii. The trustee 
refused to pay on the ground that the settlor’s son and unborn children 
are beneficially interested and their consents were not obtained. The 
trustee in its answer set forth the alleged beneficial interest of the settlor’s 
son and unborn children whose consents were not obtained and also 
sought an order requiring plaintiff to join his son and unborn children 
as parties defendant. 

It was held under the law, both of New York and of Hawaii, that 
the declaration of irrevocability in the indenture did not render the 
trust irrevocable if all interested parties consented. The settlor being 
the only person who benefited from the trust instrument and others 
named therein not taking under the trust instrument, a reversion was 
intended and created and not a remainder. Settlor alone received the 
income, he alone received the principal at the end of the trust term and 
if he died prior thereto the trust principal did not pass to any person or 
class through the trust instrument, either by way of settlor’s will 
or under the laws of descent and distribution. 

The settlor must have had in mind such a problem, as has arisen in 
the instant action, and the intention of avoiding any possible objection 
raisable on behalf of infants or unborn children. The draftsman by 
omitting to use the phrases ‘‘heirs-at-law’’ or ‘‘next of kin’’ and by 
making provision for the passage of the principal through the settlor’s 
will or through his administrator and not directly under the indenture, 
clearly evidenced this intent of the settlor. The rights of the settlor’s 
son or other children consisted at most of an expectancy. No consents of 
the settlor’s son or other children were required and the presence of 
Said others as parties was not essential to the protection of defendant 
trustee. Consent having been obtained from all parties necessary thereto, 
ei i was entitled to revoke partially or wholly of said trust, as he 
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Beneficiary’s Interest In Discretionary Trust Not Subject to Claims 
of Creditors 


Calloway v. Smith, Court of Appeals of Kentucky 186 S. W. Rep. (2d) 642. 


Decedent testate by her will devised certain property to her brother 
with a parol trust that the brother should pay out the property so devised 
to decedent’s son only as the brother thought her son needed it. Plaintiffs 
had unsatisfied judgments against the brother, one of the defendants in 
the instant case, and brought this action, which is in the nature of a bill 
of discovery, against the brother and executor of decedent’s will to 
reach the funds of the judgment debtor in the hands of the trustee. 

It was held that the parol trust was a discretionary trust and thus 
not subject to claims of plaintiffs, judgment creditors. In a discretionary 
trust, it is the nature of the beneficiary’s interest rather than a provision 
forbidding alienation which prevents the transfer of the beneficiary’s 
interest. In order to subject the beneficiary’s (son’s) interest in such a 
trust to claims of plaintiffs as creditors it was essential to show that said 
interest was one that could be enforced by the beneficiary himself. 


Bank Deposit Held By Depositor In Her Name As Trustee Created 
“Totten Trust” 


Garlich v. Garlich, Supreme Court, 53 N. Y. Supp. (2d) 321. 


Plaintiff and defendant are brothers. Their mother deposited funds 
in a savings bank to the credit of an account bearing the following 
designation: ‘‘ Annie Garlich, in trust for Herman Garlich and Philip 
Garlich.’’ The mother died intestate on August 17, 1938; at which time 
the fund on deposit in the said account together with accruals amounted 
to $3,855.67. The trust so created was not revoked during mother’s 
lifetime. In May 1942, plaintiff demanded of the bank his proportionate 
share of the fund, and upon the bank’s refusal to comply therewith 
brought the instant action. The bank interpleaded defendant Herman 
Garlich individually and as administrator of his mother’s estate. 
Defendant in his individual capacity claimed ownership to the entire 
fund. He asserted that the trust was revoked by his mother, who, during 
her lifetime, made an outright gift of the fund to him. Defendant stated 
that some time prior to her death his mother told him about the bank 
account and expressed the desire that he take the entire fund as an 
outright gift, at the same time requesting him to defray all of the funeral 
and other expenses. Defendant further stated that when his mother 
went to the hospital she reminded him of her intention to make the gift 
and told him that he would find the bank book in a certain dress. 
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Defendant took possession of the bank book after his mother’s death and 
thereafter paid all the funeral and burial expenses. 

It was held that the deposit created a ‘‘Totten Trust’’ which, unless 
revoked during the lifetime of the mother, vested the beneficiaries with 
absolute title to the funds therein. The evidence fell short of establishing 
defendant’s contention that the trust was revoked during the lifetime 
of his mother and that the entire fund was gifted to him. At best the 
evidence of defendant disclosed an intent on the part of the mother to 
revoke the trust and make the gift, but the intent was not carried into 
effect during the mother’s lifetime. Plaintiff was entitled to recover 
proportionate share of savings bank deposit. 


Beneficiaries Entitled to Payment of Trust Income from Date of 
Decedent’s Death 


Campbell v. Cavett, Oklahoma Supreme Court, No. 31453—March 27, 1945. 


Decedent’s will was admitted to probate and the probate proceedings 
were terminated by order on a specified date, on which day the assets 
of the decedent’s estate were distributed to the trustees named in the 
will. The question at issue in the instant case was whether the children 
of the decedent were entitled to distribution of the net income from the 
estate from the date of the decedent’s death or from the date of the 
distribution of the estate to the trustees. 

It was held the general rule providing that property devised in trust 
to pay the income to a person for life, or a limited time, entitling such 
person to the income from the date of the testator’s death, unless the tes- 
tator indicated an intention that the income was not to begin until a later 
date, was applicable in the instant case on the question of the date of 
distribution to decedent’s children. The fact that the trustees rather 
than the executors were designated as the ones to pay the income did not 
alter the rule nor did the further fact that the amount did not become 
due and payable until the close of the administration. 

Decedent’s will, taken as a whole, did not by specific direction, nor by 
necessary implication limit the payment to decedent’s daughter of 
$500.00 a month of: the net income of the estate to income accruing after 
the property came into the hands of the trustees. There was no provision 
requiring the income of the estate pending probate proceedings to be 
applied to the payment of any specific bequest. Under the statute and 
the general and almost universal rule, the decedent’s daughter was 
therefore entitled to $500.00 per month from the date of death of the 
decedent. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Corpus of Trust Authorizing Invasion for Grantor’s Support Held 
Includible in Gross Estate 


Estate of Margaret P. Gallois v. Commissioner, U. S. Tax Court, 
4 T.C. No. 102. 

Decedent created a trust naming herself as one of three trustees, 
reserving a life estate in the income and providing that in case of any 
deficiency in such income, the trustees should apply to her maintenance 
and support any part of the trust corpus which, in their opinion, might 
be necessary for such purpose. It was held that the value of the trust 
corpus is ineludible in the decedent’s gross estate under section 811 (c), 
I. R. C., as a transfer intended to take effect in possession or enjoyment 
at or after death. Blunt v. Kelley, 131 Fed. (2d) 632, followed. 


Trust Income Held Not Taxable to Settlor 


Griffith v. Commissioner, U. S. Tax Court, T.C. Memo. Docket No. 1920. 


Taxpayer was the settlor and trustee of a trust with his two minor 
children as beneficiaries. There was no possibility of reverter. The 
settlor as trustee had express power to use the trust fund for trading in 
securities and for marginal trading, and did so trade. The trustee had 
power to reclassify the corpus and income of each beneficiary. The 
trustee could change the administrative provisions ‘‘in order to better 
carry out his intentions. ’’ 

The Commissioner contended that the taxpayer was the substantive 
owner of the trust, taxable under the Clifford rule (309 U. S. 331), 
because of (1) the taxpayer’s activities in relation to the brokerage 
account; (2) provisions relating to shifting of income; (3) trustee’s 
power to trade on margin; (4) power of amendment; (5) applicability 
of Code See. 166. 

The Tax Court held that (1) although the taxpayer engaged in 
trading, his control was that of a trustee and he did not exercise his 
powers in derogation of the interests of the beneficiaries; (2) a trust 
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may shift within the share of each beneficiary the income of that bene- 
ficiary, although he may not shift between the beneficiaries; (3) mere 
giving of a power to trade on margin for the trust does not per se prove 
ownership in the settlor; (4) a power to amend by changing administra- 
tive provisions ‘‘in order to better carry out intentions’’ is not a power 
to amend a trust in a substantial respect; (5) Sec. 166 was not applicable, 
for the settlor had no power to reinvest the corpus in himself, and to do 
so by holding that power to distribute for support of beneficiaries is 
power to revest, is to give Sec. 166 the effect of Sec. 167, before amend- 
ment by the 1943 Act. Under Code Sec. 167, as amended by the 1943 
Act, income is not attributable to the settlor except where it has speci- 
fically been used for dependents’ support. 


Transfer Held Subject to Estate Tax 


Orne v. Commissioner, U. S. Circuit Court of Appeals, Second Circuit, No. 74. 


Decedent created a trust during her lifetime, reserving the trust 
income to herself for life. Upon her death the principal was to be paid 
to her heirs at law and next of kin living at the date of her death to be 
divided among them in the same manner as though she had died intestate. 


The Tax Court held that the trust was testamentary in character and 
was intended to take effect in possession and enjoyment after death, and 
corpus was includible in decedent’s gross estate. 2 T. C. 1114 affirmed 
in part. 


Irrevocable Trust Not Includible in Gross Estate 


Central Hanover Bank and Trust Co., Trustee v. United States, 
U. S. Court of Claims, No. 46003. 

In 1922 decedent was 42 years of age and intending to remarry, 
transferred $600,000 worth of property in trust to pay the income to 
herself for life with remainder to three children or their survivors. 
At that time the children were all under 21 and had no issue. When the 
decedent died in 1941 the children were all still living and two of them 
had living issue. Grantor’s reservation of life estate was not controlling 
on the question of taxability. It was held that the transfer under the 
trust was not intended to take effect in possession or enjoyment at death 
as the grantor meant to dispose of the remainder interest completely, in 
her lifetime, leaving nothing to vest at her death. Grantor parted with 
remainder interest completely in 1922 and there was nothing to vest at 
her death. 
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Value of Property of Irrevocable Trust Reserving Limited Power 
to “Modify, Alter or Amend” Held Not Includible in Gross Estate 


Estate of Bayard Dominick, U. S. Tax Court, T. C. Memo. Docket No. 2409. 


In establishing an irrevocable trust grantor had no right to alter or 
change the provisions as to disposition of principal or income but he 
did reserve the right to ‘‘modify, alter or amend any other provision.”’ 
The Court held that the value of the property is not includible in the 
gross estate under Sec. 811 (d), I. R. C. The Court pointed out that 
the decision as to the sale of stocks, securities and other property which 
was committed to the grantor was subject to supervision and restraint 
under State law, and that therefore it was difficult to see that any power 
to change the ‘‘enjoyment’’ of the property by means of ‘‘the right to 
modify, alter or amend’’ was in fact reserved by the decedent. 


Trust-Partnership Income Taxable to Grantors 


Hash v. Commissioner, U. S. Tax Court, 4 T. C. No. 107. 


Taxpayers, husband and wife, owned equal shares in a partnership 
operating two businesses. They had two daughters of school age. The 
husband transferred in trust for one daughter a one-half interest in each 
of the businesses, naming his wife and a friend as trustees. Simul- 
taneously, the wife made similar transfer in trust for the other daughter, 
naming the husband and the same friend as trustees. Trustees then 
entered partnership agreements to continue the businesses. It was held 
the income from both partnerships was taxable to the husband and the 
wife. They retained control over principal and income through the 
trusts and partnership agreements, under doctrine of Clifford case. 


Remainder Interest of Trust Reserving Power to Grantor, As 
Co-Trustee, to Determine Disposition of Corpus 
Held Includible In Gross Estate 


Estave of Albert E. Nettleton v. Commissioner, U. S. Tax Court, 
4 T. C. No. 118. 

The decedent created two irrevocable trusts and named himself as one 
of the three trustees of each trust. The income of each trust was to be 
paid to decedent’s daughter during her lifetime and at her death, the 
corpus was to be divided into as many shares as she had children living 
.at the date of the creation of the trust and at her death, and the income 
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of each share was to be paid to each child for life, and on the death of 
such child, the corpus so held in trust for each child was to be distributed 
to the child’s issue. 

Each trust provided that the trustees in their uncontrolled discretion 
- might pay ‘‘such part of the principal of the trust estate held for any 
beneficiary as they may consider suitable and necessary in the interests 
and for the welfare of such beneficiary.’’ Decedent was a trustee of each 
trust. at the date.of his death. It was held that the value of the remainder 
interests following the life estate is includible in decedent’s gross estate 
under section 811 (d) (2) of the Internal Revenue Code. 


Transfers In Trust Subject to Possibility of Reverter Held Not 
Taxable As Transfer Effective at or After Death 


Estate of Harris Fahnestock v. Commissioner, U. S. Tax Court, 4 T. C. No. 129. 


Decedent, during his lifetime, transferred property to five irrevocable 
trusts established for the benefit of his children and their issue. The 
income of each trust was to be paid to the child for life and upon his 
death the principal is to be paid to his issue or, in default of issue then 
living, to such child’s brothers and sisters, the issue of either of them who 
might not be then living to take the share which their ancestor would 
have taken had he or she survived; or, if none of such descendants be 
then living, the property is to revert to decedent or his legal repre- 
sentatives. ; 

It was held, following Frances Biddle Trust, 3 T. C. 832, that no 
amount is ineludible in decedent’s estate as a transfer intended to take 
effect in possession or enjoyment at or after death under section 811 (c), 
Internal Revenue Code, inasmuch as decedent’s death was not the ‘‘in- 
tended event’’ which enlarged the estate of the grantees or any of them. 


Bequest for “Civic Purposes” Held Deductible from Gross Estate 


Estate of Lucy Latham Boyles v. Commissioner, U. S. Tax Court, 
4 T. C. No. 128. 

The decedent bequeathed $50,000 to trustees, directing that the fund 
be used for civic purposes in the City of Houston. Pursuant to this 
provision of the will, the trustees paid the $50,000 to the Christ Episcopal 
Church of Houston for the construction of a parish house and adminis- 
tration building as are adjunct to the church. It was held that the 
amount of the bequest is a legal deduction from the gross estate under 
section 812 (d) of the Internal Revenue Code. 
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Misuse of Funds As Test of Control 


Estate of Emma Matthaei v. Commissioner, U. S. Tax Court, T. C. Memo. 


Separate trusts were created by two sisters in 1935 and their brother 
in 1936 for the benefit of the two minor sons of the brother. The 
grantors were the trustees of their respective trusts. The management 
of all of the trusts was left to one of the sisters who died in 1943. She 
was lax in her management of the trusts and during her lifetime some 
of the trust funds were misused by borrowings by, or for the benefit of, 
the grantor. However, after her death all funds properly belonging to 
the trusts were found intact in separate trust envelopes in her home. 

The Tax Court found that the expressed provisions of trust agree- 
ments made no reservations and imposed no conditions whatever upon 
the gifts and found that the trusts were not without substance. Laxity 
on the part of trustees in their administration of the trusts and the 
handling of trust funds is not sufficient to bring the case within the 
rule of the Clifford case. Accordingly, the income of the trusts was held 
not taxable to the grantors under Code Sec. 22 (a). 


Release of Reserved Power Over Trusts Held Not in Contemplation 
of Death 


Marion H. Allen, Collector of Internal Revenue v. Trust Company of Georgia 
et al., Executors, U. S. Circuit Court of Appeals, Fifth Circuit, No. 11160 


Decedent, in 1937, at the age of eighty-one and within two years of 
his death, relinquished the power to amend, change, enlarge, or limit 
the terms of two trust agreements, made in 1925, irrevocably conveying 
securities in one instrument to a trustee for his daughter and in the 
other for one of his sons. In 1934 decedent increased these two trusts 
by additional gifts of personal property. The gifts made by the decedent 
were in the form of ‘‘spendthrift trusts’’ to meet the financial needs of 
his children and grandchildren. The purpose of the trusts was to 
furnish sufficient income to maintain the beneficiaries and at the same 
time protect the corpus from their business misadventures. Decedent 
did not retain any benefit for himself and in fact the transfers were 
intended to be complete and absolute. At the time the trusts were 
established decedent believed they would escape taxation in his estate. 
Tn 1937, when advised that under a new interpretation of the law, the 
gifts remained part of his estate for purposes of estate tax, decedent 
relinquished the reserved power to amend, change, enlarge or limit the 
terms of the trust. The power reserved by decedent could be exercised 
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only upon the unanimous consent of the beneficiary and the trustee. 
In 1938 decedent died at the age of 82. 

It was held that the relinquishment was not in contemplation of death 
but for the purpose of putting decedent’s plans into effect. The inciden- 
tal benefit in the avoidance of estate taxes is not controlling where other 
motives are paramount. In view of the right and privilege of the tax- 
payer, often declared by the courts and long recognized by the Congress, 
to decrease the amount of his taxes or to avoid them altogether by means 
which the law permits, the mere making of a gift more complete by 
freeing it from estate taxes that otherwise would accrue upon the donor’s 
death will not be construed as the equivalent of a testamentary disposi- 
tion in the absence. of proof that the relinquishor considered that death 
was near at hand. 


Taxation of Community Property 


Wiener v. Fernandez, U. S. Collector of Internal Revenue, U. S. District 
Court, E. D. Louisiana, No. 956 Civil Action 


In the Federal Estate Tax Return filed on behalf of the estate of 
Sam Wiener, Jr., deceased, plaintiffs reported the entire value of all of 
the separate property owned by decedent, plus the one-half of the net 


value of the community which had existed under Louisiana law between 
decedent and his surviving wife. Included in said community, and 
therefore reported only to the extent of one-half thereof, were fifteen 
policies of life insurance contracted for by decedent during the said 
marriage, all naming the wife as beneficiary, and each and all of the 
premiums on which had been paid with community funds. Each of said 
policies reserved the right to the insured of changing the beneficiary. 
Upon audit of the return the Commissioner included the full value of 
all the community property and the proceeds of the insurance as provided 
in express terms by the Revenue Act of 1942, See. 402 (b) (2) and See. 
404 (a). It was held that Sec. 402 (b) and Sec. 404 (a) of the Revenue 
Act of 1942 are unconstitutional and void, being in conflict with the 
requirements as to due process contained in the 5th Amendment to the 
Constitution of the United States. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Post War Spending and Inflation 
HE above caption is the title 
of Professor Harley L. Lutz’s 

penetrating discussion in a recent 

issue of The Tax Review. Despite 
all the loose talk that “inflation is 
just around the corner,” and “in- 
inflation is inevitable,’ Professor 
Lutz reaches the conclusion that 
these statements are much too pes- 
simistic; that while a potentially 
powerful inflationary force does 
exist, a devastating destruction of 
values through runaway prices is 
by no means certain or inevitable. 

Attention is directed to Securi- 
ties and Exchange Commission 
statistics which show an estimated 
war-time accumulation of buying 
power in the hands of individuals, 
at the end of 1944, in excess of 
$120 billion. And when this total 
is compared with 1944 retail sales 
of less than $70 billion, and when 
consideration is also given to the 
fact that the production of civilian 
goods cannot be quickly increased 
in the reconversion period, the 
threat to price stability is obvious ; 
the pressure on prices could over- 
whelm the restrictive efforts of 
any price control authority. 

But this threat to prices is 
predicated on two main assump- 
tions. First, that the sum total of 
savings estimated by the SEC is 
entirely available for consumer 


spending; second, that this total 
might pour into the market in a 
very short period of time. How- 
ever, an examination of the savings 
statistics does not support the be- 
lief that all of these savings will be 
available for spending, nor that 
all will be spent at once. 

Analysis shows that a large 
amount of these savings is in non- 
liquid form, and this amount nat- 
urally enough, is not readily avail- 
able for spending. Of the $122 
billion of liquid savings accumu- 
lated during the five year period, 
1940-1944, currency and bank de- 
posits accounted for little more 
than $51 billion. Theoretically, 
this amount is spendable on short 
notice, but there is good reason for 
believing that only part of this 
sum is available for consumer 
spending. Inasmuch as a substan- 
tial portion of this cash and de- 
posit total is the property of unin- 
corporated business, a large seg- 
ment of these liquid assets is prob- 
ably set aside for -reconversion, 
modernization, renewal of inven- 
tories, etc., and is not likely to be 
poured directly into the consumer 
market. 

So, if cash and bank deposits 
of business constitute half the 
total increase in the five year 
period under review, then potential 
cash and deposits available for 
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consumer spending is less than $26 
billion. And this latter sum, in 
turn, is probably only partially 
available for spending; presum- 
ably, individuals have made plans 
to use half of the $26 billion for 
investment when favorable oppor- 
tunities are presented. Accord- 
ingly, the amount of really liquid 
savings readily available for im- 
mediate consumer spending now 
shrinks to some $13 billion. 

To this $13 billion, nevertheless, 
there must be added about another 
$13 billion which will become avail- 
able from savings and loan asso- 
ciation funds and liquidation of 
securities, including War Bonds. 
The security category will prob- 
ably comprise about $12 billion of 
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this second $13 billion total. So, 
all in all, we wind up with $26 bil- 
lion — or call it $30 billion — of 
“liquid” savings hanging over the 
consumer goods market instead of 
the $122 billion estimate of “Gross 
Savings of Individuals” of the 
SEC. 

Of course, even a $30 billion 
total could be a grave threat to 
price stability if the sum were 
spent in a relatively short period 
of time. However, as Dr. Lutz 
points out, logic suggests that no 
large part of the savings ear- 
marked for consumer spending is 
likely to come into the market at 
one time, or even one year. 
Some of this will undoubtedly be 
set aside to meet the exigencies of 
unemployment 
period. 


in the post-war 


While the inflation potential in 
accumulated savings is significant, 
states Professor Lutz, it is not 
necessarily menacing. But at the 
same time it must be conceded that 


-a first rate price inflation scare is 


possible if people got the idea, 
rightly or wrongly, that the money 
represented by their savings 
bonds, insurance policies and bank 
deposits, was destined to decline 
rapidly in purchasing power. This 
could result in a terrific spending 
spree. As Professor Lutz re- 
marks, “Perfectly sound banks 
have been wrecked by runs, and a 
wild inflation scare is a bank run 
magnified many times.” 

Lack of confidence could pre- 
cipitate such a spending spree and 
post-war policy must embody a 
program of maintaining confidence 
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in the stability of the dollar’s pur- 
chasing power. And to achieve 
this end, “there must be a definite 
assurance that liquid savings will 
not be evaporated by foolish pub- 
lic spending, borrowing, and 
further credit inflation.” 


Post War Capital Needs 


Capital outlays can hit a total 
of $28 billion annually if all needs 
for new capital equipment are to 
be met in the five year period, 
1946-1950. This is the conclusion 
of a study by R. W. Hartley, pre- 
pared for the Twentieth Century 
Fund. 

Complete absorption of this 
country’s entire productive ca- 
pacity could be attained if this 


measure’ of investment were 


coupled with the postwar con- 
sumer demand for goods and serv- 


Under such conditions, of 
course, our economic system would 
be kept operating at a high level 
of activity. 

Evans Clark, executive director 
of the Twentieth Century Fund, 
has remarked that the estimates 
made -in Mr. Hartley’s study 
“show-very great future needs and 
opportunities for capital outlays” 
and that these estimates effectively 
contradict those pessimists who 
“have thought that our opportuni- 
ties for spending,on capital equip- 
ment are growing less.” : 

Estimates made in the study in- 
clude a possible outlay of more 
than $7 billion for urban develop- 
ment, $6 billion for commercial 
and industrial capital expendi- 
tures, transportation expenditures 


ices. 
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in excess of $3.5 billion, as well as 
substantial investments for rural 
development. 

On the other hand, it is pointed 
out, outlays could subside to a 
minimum of $12 billion per annum. 
Obviously, the area between these 
two extrenies is a wide one, and the 
level of actual outlays will deter- 
mine the degree of the country’s 
prosperity or depression. 


National Debt 


It is not likely that the national 
debt will be reduced substantially 
in the next generation, states 
Simon E. Leland, chairman of the 
Board of the Federal Reserve Bank 
of Chicago. According to Mr. 
Leland, this means that debt man- 
agement, rather than debt reduc- 
tion, will be the important problem 
confronting the Treasury in the 
years ahead. 

Payment of a debt of $300 bil- 
lion in 30 years would require an 
annual charge of about $13.4 bil- 
lion, assuming the effective rate of 
interest to be 2 per cent. With 
debt, annual interest 
charges, alone, would be roughly 
$6 billion. Accordingly, when 
people are confronted with the 
choice of yearly taxes in the 
amount of $13.4 billion — which 
would provide for debt retirement 
—and an amount some $7 billion 
less, which would suffice for inter- 
est coverage alone, the lower esti- 
mate will be preferred. This pref- 
erence also springs from the fact, 
declares Mr. Leland, that postwar 
business revival has largely been 
predicated upon a reduction in’ 


such a 
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taxes, so thet additional sums will 
be available for expenditure on 
consumers’ goods and services. 


Savings Bank Housing Investment 
Recently enacted legislation per- 
mits savings banks in New York 
State to invest up.to about $300 
million of their funds in housing 
corporations formed to undertake 
multi-family projects. 

Regulations for guiding banks 
in their plans to invest in such 
projects have now been issued by 
the State Banking Department. 
While these rules do not call for 
Banking Board approval of indi- 
vidual housing projects, they pre- 
scribe general limitations within 
whose framework savings bank 
officials are permitted to invest in 
accordance with their best judg- 
ment. 

Specifically, 
provide that 

1. Each project must be a multi- 
family rental housing project ac- 
commodating not less than 250 
families at an average rental of 
$25 a room monthly, or less; 

2. Each project undertaken 
must be participated in by at least 
three savings banks ; 

3. No one institution can finance 
more than 40 per cent of a single 
project’s cost; 

4. No savings bank can invest 
more than 1 per cent of its assets 
or 10 per cent of its surplus in a 
single project ; 

5. Savings banks must amortize 
their investments in such projects 
at a rate of at least 21% per cent 
annually ; 


the regulations 
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6. No housing corporation can 
undertake more than one housing 
project, and 

7. Housing projects can be 
undertaken by savings banks only 
on real property owned in fee. 


Corporate Finances 

Extensive corporate holdings of 
cash and marketable securities, 
swollen by the impact of the war, 
may not be regarded as an index of 
the capacity of business to finance 
its reconversion to peacetime ac- 
tivities. This is the conclusion of 
Professor F. A. Lutz in a study 
“Corporate Cash Balances, 1914- 
1943,” issued by the National 
Bureau of Economic Research. 

At the close of 1943, Professor 
Lutz remarks, the country’s 
largest manufacturing corpora- 
tions had no excess cash liquidity. 
It is possible, however, if some of 
the factors necessitating the highly 
liquid position of 1943 disappear 
er diminish in importance, that 
these firms may draw on cash or 
marketable securities in financing 
reconversion. Nevertheless, it 
cannot be precisely estimated 
whether funds from these sources, 
together with additional monies 
expected from the Government fol- 
lowing contract termination and 
tax refunds, will be sufficient for 
reconversion needs. 


Interest on Time Deposits 
Advices from Washington indi- 
cate that Federa) supervisory 


agencies are of the opinion that 
continued high net profits of com- 
mercial banks may result in addi- 
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tional service and benefits to de- 
positors. Such profits might well 
include an increase in interest on 
time deposits. Some individual 
bankers, it has been reported, have 
already indicated a desire to have 
‘their depositors share in the im- 
proved financial status of their in- 
stitutions. 

FDIC figures are authority for 
the fact that commercial bank 
earnings for 1944 were the highest 
in deposit insurance history. Net 
profits, after taxes, amounted to 
over $750 million, and almost half 
of this income was derived from 
security investments — largely 
Government bonds. A little more 
than a third of total net income 
was distributed in the form of divi- 
’ dends, while the remainder went to 
buttress capital account. 

Net income of the banks was al- 
most one-fifth more than 1943 and 
more than two-thirds above 1942 
performances. Losses on charge- 
off declined to $266 million, the 
lowest level in deposit insurance 
history. Recoveries on assets and 
profits on securities sold or re- 
deemed, on the other hand, ex- 
ceeded charge-offs by nearly $100 
million. 


Bank Bond Redemption Program 


The final regulations and in- 
structions to all the banks wish- 
ing to qualify to redeem Savings 
Bonds Series A to E (“A” matur- 
ing next year) will soon be made 
public and mailed to all banks. 
The plan is to have regulations 
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before the banks during the month 
of September with the program 
operative October 1. The scale of 
payment is expected to be from 
10c to 15c with possibly a sliding 
scale with relation to volume. A 
major reason for the use of com- 
mercial banks is that many Re- 
serve banks are unable to further 
expand their facilities—are over- 
loaded with redemptions running 
about $7 million a day. 


GI Loans 


The new GI bill remains un- 
probed and unclarified. Whether 
public reaction is to be favorable 
or unfavorable to bankers ap- 
parently rests with the rules and 
regulations now being drawn up 
by the Veterans Administration. 
Francis X. Pavesich, formerly 
with the Federal Home Loan Bank 
is now in general charge. The 
crux of the matter lies in defining 
what kind and type of loans bank- 
ers, savings and loan associations 
and others can make with Govern- 
ment protection. First publicity 
from Congress painted a rosy pic- 
tury of easy lending to one and all 
desiring to go into business, repair 
or build a home, or run a farm. 
It is now becoming increasingly 
clear that unless banks are pro- 
vided with definite rules and regu- 
lations clearly specifying the kind 
of loans they can make, guaran- 
teed, they will have to shoulder 
the onus of refusal to veterans. 
The GI Bill provides little “free 
credit.” 





ComMPARATIVE 


BOOKS FOR BANKERS 


Amenica’s Rote 1x THE Wort Econ- 


omy. By Alvin H. Hansen. New 
York: W. W. Norton. 1945. Pp. 197. 
$2.50. The fundamental facts about 
the new international bank and -the so- 
called monetary fund, about UNRRA 
and the food and agricultural organ- 
ization, about the International Labor 
Office and the economic and _ social 
council proposed at the Dumbarton 
Oaks conference, as well as the author’s 
proposals for an international trade 
authority and an international com- 
modity corporation. In a final part 
the whole question of exports and im- 
ports in relation to domestic full em- 
ployment is discussed. 


A Prorosep AMENDMENT TO THE CoNSTI- 


TuTION: 25% Tax Rate Limitation— 
its pros and cons. Washington, D. C. 
(5) Citizens National Committee, 
1409 L. St. N. W. 24 pp. 1945. No 
charge for single copies. A complete 
unbiased summary of the arguments of 
the proponents and oppents regarding 
the expected results of limiting income, 
estate and gift taxes by Constitutional 
amendment. 


Business LeapeRSHIP tN THE Larce Cor- 
poration. By R. A. Gordon. Wash- 
ington, D. C.: Brookings Institution. 
1945. Pp. 369. $3. The author of this 
book seeks to discover who in fact are 
our business leaders and how they ex- 
ercise their role of leadership. He has 
written for both the business man and 
the professional economist. His analy- 
sis is based on a detailed study of the 
organization and functioning of large- 
scale business. The leadership activi- 
ties of executives, directors, stockhold- 
ers, bankers, the government, labor and 
certain other affected groups are each 
considered in turn. 


Economic Systems. By 
Ralph H. Blodgett. New York: Mac- 
millan, 1944. Pp. 845. $4 Every 
important phase of economic life is 
discussed in, relation to capitalism 
(with the United States as the leading 
example), theoretical socialism, theo- 
retical communism, and the actually 
operating economies of Soviet Russia, 
Fascist Italy, and National Socialist 
Germany. 
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CoLLecTION OF INTERNATIONAL War Dam- : 


AGE Criaims. By Rene Wormser. New 
York: Alexander Publishing Company, 
111 Wall Street. Pp. 412. 1944, $7.50. 
This book is designed for laymen as 
well as for lawyers and discusses the 
kinds of international claims that may 
be brought against government by in- 
dividuals, by corporations, and by other 
organizations in consequence of dam- 
ages resulting frora war. It covers 
claims by Americans against other 
governments and by nationals of other 
countries against the United States. 


CouNTERFEITING: CRIME AGAINST THE 


Prorte. By Laurence Dwight Smith. 
New York: Norton & Company. Pp. 
254, 1944, $3.50. Contains a clear 
and complete exposition of the making 
of United States currency, the counter- 
feiting of this currency, and the detec- 
tion of the counterfeits. A book that 
every bank teller should own. 


Crepir Manvat or CommerciaL Laws. 


1945 Edition. New York: National 
Assn. of Credit Men, 1 Park Ave. Pp. 
788. 36.50. Gives a summary of Fed- 
eral Laws and_ Regulations which 
affect general business transactions. 
Foreign Trade Regulations, the Walsh- 
Healy Act, the Robinson-Patman Act, 
Wheeler-Lee Act, Fair Trade Laws, 
Regulation W were among the topics 
discussed. Also provides a general 
discussion of the law of contracts, 
sales, secured contracts, liens and the 
laws governing collection and a com- 
plete discussion of creditors’ rights in 
bankruptcy cases. 


Democracy Unper Pressure: SPECIAL 


INTERESTS VS. THE Pusric WELFARE. 
By Stuart Chase. New York: Twen- 
tieth Century Fund, 330 West 42nd 
Street. Pp. 142. $1. Is our democ- 
cracy in danger from being smothered 
by the Me First boys? ‘Stuart Chase 
says yes. With vivid, brimstone 
phrase he brings the indictment, show- 
ing how pressure groups are formed, 
how they operate, and their effect on 
the general welfare. He suggests how 
we might deal with pressure groups, 
how we can recognize what is legiti- 
mate about them, while firmly curbing 
their abuses and excesses. 
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EXTENSION AGREEMENTS WitTH Desrors. 
By Carl B. Everberg. New York: 
Ronald Press. 1944. Pp. 132. $3.50. 
This book is a summary of the author’s 
many years of experience in a field 
that has to do with helping businesses 
distressed by financial trouble to get 
back into sound and healthy condition. 
It is not supposed to be a legal treatise 
nor is it written from the standpoint 
of the debtor alone; but rather from 
the standpoint of what is best for all 
concerned. 


Import Financine By Lerrer or CREDIT. 
By A. M. Strong. Chicago, Ill. Ameri- 
can National Bank and Trust Company. 
Pp. 23. 1944. <A useful discussion of 
the subject with illustrations of the va- 
rious documents involved and supple- 
mented with the Revised American 
Foreign Trade Definitions as adopted 
in 1941. Reprinted from “Bankers 
Monthly.” 


INTERNATIONAL TRIBUNALS. By Manley 
O. Hudson. Washington, D. C. 6, 
Brookings Institution. 1944. Pp. 287. 
$2.50. In this volume, the leading 
American authority on the subject 
supplies possible solutions for the 
juridical problems raised but not de- 
cided by the Dumbarton Oaks pro- 
posals. Not a treatise for the experts 
but rather a guide for the statesman 
and the intelligent but perplexed lay- 
man. 


Money anv THE Law. By the New York 
University School of Law and the 
Economists’ National Committee on 
Monetary Policy. New York. 1945. 
Pp. 158. $2.50. This is an account of 
the proceedings of the Institute on 
Money and the Law, held early this 
year. Among the important topics 
covered are the Bretton Woods Agree- 
ment, the Supreme Court and the 
Power of Congress to Regulate Money, 
and Allied Military Currency in Con- 


NOW ——FOR THE FIRST TIME 


LEGAL DIGEST OF LAWS, OPINIONS 
& RULINGS AFFECTING INDUSTRIAL 
BANKING OPERATIONS THROUGH- 
OUT THE NATION 


Handy, complete. Assembles for first 
time, under one cover, a digest of State 
and Federal laws relating to legal status 
of industrial ig and personal loan 
departments of commercial banks. Com- 
plete through 1944. Fully indexed. 

Compiled especially for bankers, law- 
yers, government officials, economists. 
Limited quantities. $4.00 a copy. 


CONSUMER BANKING INSTITUTE 
1625 Connecticut Ave., Washington, D. C. 


No InFiation ComING. 


stitutional and International Law. 
Authors of these discussions, twelve in 
number, include such authorities ‘as 
Spahr, Beckhart, Steiner, Borchard 
and Kemmerer. 

A copy of these proceedings is 

vitally necessary to all who desire a 
clearer understanding of current mone- 
tary problems both from a_ national 
and international viewpoint. 
By William J. 
Baxter. New York: International Eco- - 
nomic Research Bureau 76 William 
Street. 1945. $1. Author sees a 
definite prospect for much lower prices 
for commodities, farms, real estate and 
common stocks. Says that money in 
the bank and war bonds are the best 
possible things to own during the com- 
ing Deflation. 


PeNsiONS AND Prorir SHARING TrUsTs. 


New York: Personal Trust Depart- 
ment, Manufacturers Trust Company, 
55 Broad Street. 1944. Contains the 
text and authoritative analysis, brought 
up to date, of the law and regulations 
relating to Pension and Profit Sharing 
Trusts. The booklet also contains 
model forms of Pension Trust Agree- 
ments, 


Provininc For UNEMPLOYED WorKERS IN 


THE Transition. By Richard A. Les- 
ter. New York: McGraw-Hill. 1945. 
Pp. 152. $1.50, This report which is 
a research study of the Committee for 
Economic Development, develops a 
practical program for meeting the 
problem of transition unemployment, 
answering the question: What should 
be done about the unemployment that 
occurs during the change-over from 
war to peace production. 


Rano McNatrty Bankers Dyrrecrory. 


First 1945 Edition. Chicago: Rand 
McNally & Company. 1945. Pp. 2609. 
$15. The first 1945 issue of Rand Mc- 
Nally Bankers Directory shows a pleas- 
ing increase in loans; the total now 
being $26,357,371,000. This is the high- 
est they have been since June 30, 1932, 
with one exception; that was December 
30, 1941. At that time the total was 
$26,893,832,000. 

However, deposits continue to mul- 
tiply much faster than loans; their 
total being by far the greatest in his- 
tory. The 14,777 banks as of December 
30, 1944 had a total of deposits of 
$143,017,960,000. For the past two 
years the total has béen over $100,- 
000,000,000, but each issue of the Di- 
rectory shows a big increase. The 
increase this time (between June 30, 
1944 and December 30, 1944) was 
about $13,000,000,000. 
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Conversion of 
Commercial Bank Funds 


By H. E. ZARKER 
V. P. and Treas., First Bank & Trust 
Co., Perth Amboy, N. J. 


With a Foreworp BY 
HAROLD STONIER 
Executive Manager, American 
Bankers Association 


Every bank has available 
for investment its own funds 
and the funds of its depositors. 
The great problem of banking is 
to invest these funds so as to 
combine safety and _ liquidity 
with adequate and consistent net 
profits. The problem for each 
bank is to adopt a policy of 
“conversion of funds” that will 
meet the particular needs and 
circumstances of its own com- 
munity. Such a policy should 
not be based upon the current 
demand for loans but upon the 
character of the bank’s deposits 
and the variation in deposit bal- 
ances as may be determined by 
an analysis. In this book Mr. 
Zarker outlines a complete 
method for adopting such a 
policy and putting it into op- 
eration. 
xk 


Price $1.50 delivered 


l 

* BANKERS PUBLISHING COMPANY 
{ 465 Main Street, Cambridge, Mass. 

{ Enclosed find $1.50 for which please 
{ send me postpaid a copy of ‘‘Conversion 
{ of Commercial Bank Funds” by H. E. 
{ Zarker. 
{ 
: 
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{ 
| 
{ 
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Address 
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Tue Sovurn AMERICAN HANDBOOK. 
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The Blue Book figures have shown a 
continual decrease in the number of 
banks although new banks are being 
organized all the time. On June 30, 
1944 the total was 14,791 and on De- 
cember 30, the total was 14 less, or 
14,777. The largest number of banks 
was in December, 1920 when the total 
was 31,811. 

The summary in the Blue Book 
shows that Government bond holdings 
are still increasing; the total now held 
by banks being $86,463,927,000. 


Smatt Business AND VENTURE CaPITAL: 


An Economic Program. By Rudolph 
L.. Weissman. New York: Harper & 
Bros. 1945. Pp. 174. $2. This book 
describes the position of small and 
medium-sized business, analyzes some 
of the major problems facing this 
segment of the national economy, and 
outlines a number of integrated pro- 
posals for their preservation and well- 
being. Of special interest to the 
banker. 


1944 
Edition. New York: H. W. Wilson 
Company, 950 University Ave. Pp. 
798. $1.25. An annual guide and book 
of reference to the countries, products, 
trade and resources of Cuba, Mexico, 
Central and South Amrica. 


Wuar Your Bank Can Do Anout WaGE 


AND Satary STasiLizaATion. New 
York: New York State Bankers Assn., 
33 Liberty Street. 1944. $1. Dis- 
cusses the rule definition of wage and 
salary stabilization; general criteria 
for making pay adjustments without 
approval; how to .set up_ payroll 
records; pay adjustments without ap- 
proval under the Treasury and War 
Labor Board; pay adjustments which 
require approval on payroll policies; 
payment of overtime under stabiliza- 
tion rules, and bonus payments with 
and without approval. It is the first 
attempt to cover pay stailization rules 
from the viewpoint of the financial in- 
stitution. 


Tax. 1945 Edition. By 
J. K. Lasser. New York: Simon & 
Schuster. Pp. 159. $1. This edition 
contains actual illustrated tax forms 
for preparing 1944 tax returns and 
1944-45 tax declarations. It explains 
this year’s many important changes, 
including the new simplified forms. 
Tells each and every deduction to 
which the tax payer is entitled. A 
valuable book for bankers not only in 
preparing their own returns but in 
helping those who come to them for 
advice. 





To those who wonder 
why we need still biqger 


War Loans 


N THE 7th War Loan, you're being 
asked to lend 7 billion dollars— 4 
billion in E Bonds alone. 

That’s the biggest quota for individ- 
uals to date. 

Maybe you’ve wondered why, when 
we've apparently got the Nazis pretty 
well cleaned up, Uncle Sam asks you to 
lend more money than ever before. 

If you have, here are some of the 
answers: 


This war isn’t getting any cheaper 

No matter what happens to Germany 
—or when—the cost of the war won’t 
decrease this year. 

We’re building up a whole new air 
force of jet-propelled planes and bigger 
bombers. 

We’re now building—even with an- 
nounced reductions—enough new ships 
to make a fair-sized navy. 

At the time this is written, our cas- 
ualties are nearing the million mark in 
dead, missing, and wounded. Wounded 


men are arriving in this country at the 
rate of over 30,000 a month. The cost 
of caring for these men is mounting daily. 
No—this war isn’t getting any 
cheaper. And won’t for some time. 


This year—2 instead of 3 


We need as much War Bond money 
this year as we did last. But there will 
be only 2 War Loans this year—in- 
stead of the 3 we had in 1944. 


Each of us, therefore, must lend as 
much in two chunks this year as we 
did last year in three. That’s another 
reason why your quota in the 7th is 
bigger than before. 

The 7th War Loan is a challenge to 
every American. 
The goal for individ- 
uals is the highest 
for any war loan to 
date. The same goes 
for the E Bond goal. 
Find your personal ! as 


f / 
quota—and makeit! WAR LOAN 





ALL OUT FOR THE MIGHTY 7* WAR LOAN 


The Banking Law Journal 


This is an official U.S. Treasury advertisement—prepared under auspices of 
Treasury Department and War Advertising Council 











Prices based on first 66 months of both wars 


Source: Bureau of Labor Statistics 


Rationing, price and wage controls have held 
prices down. . . but the next step is up to you! 


The silliest man (or wom- 
an) in America today is the 
one who thinks he’s ahead 
of the game when he finds a 
way around the rules of ra- 
tioning. 

Why is he silly? 

Because every time you 
pay morethan ceiling prices, 
every time you buy rationed 
goods without stamps, you 
are breaking down the very 
controls that have kept your 
cost of living lower in this 
war than in World War I. 


What else can you do to 
keep prices down? Tuck 
away every dollar you can 
get your hands on. Put it 
safely away into War Bonds, 
life insurance, savings 
banks. 


Why? With more money 
in people’s pockets than 
goods to spend it on—every 
unnecessary thing you buy 
tends to push prices up. 

Save. Don’t spend. It’s 
common sense for today— 
safety for tomorrow. 


A United States War message prepared by the War Advertising Council; 
approved by the Office of War Information; and contributed by this 
magazine in cooperation with the Magazine Publishers of America. 


ONE PERSON CAN START IT! 
You give inflation a boost... 


—when you buy anything you can 
do without 


—when you buy above ceiling or 
without giving up stamps (Black 
Market) 


—when you ask more money for 
your services or the goods you sell. 


Save Your Money. Buy and hold 
all the War Bonds youcan $@#8,%"' 
afford—to pay for the war PhS 
and protect your own fu- 

ture. Keep up your 

insurance. 





